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August 21, 2018 
 

BY ELECTRONIC MAIL AND 
U.S. CERTIFIED MAIL – RETURN RECEIPT REQUESTED 

 
Andrew Wheeler 
Acting Administrator 
U.S. Environmental Protection Agency 
Office of the Administrator Mailcode: 1101A 
1200 Pennsylvania Ave. NW 
Washington, D.C. 20460 
 
David Ross 
Assistant Administrator 
Office of Water 
U.S. Environmental Protection Agency 
Office of Water, Mailcode: 4101M 
1200 Pennsylvania Ave. NW 
Washington, D.C. 20460 
 
Anne Idsal 
Region 6 Administrator 
U.S. Environmental Protection Agency 
Fountain Place 12th Floor, Suite 1200 
1445 Ross Ave. 
Dallas, TX 75202 
 
Re: Memorandum of Understanding Between EPA and New Mexico on Oil and Natural  

Gas Extraction Industry Wastewater, Federal Advisory Committee Act Concerns 
 
Dear Administrator Wheeler, Assistant Administrator Ross, and Regional Administrator Idsal: 
 
 The undersigned are writing to express concerns that the U.S. Environmental Protection 
Agency’s (“EPA’s”) decision to enter into a July 2018 Memorandum of Understanding 
(“MOU”) with the State of New Mexico violates the Federal Advisory Committee Act 
(“FACA”).  Accordingly, we request the EPA immediately withdraw from the MOU. 
 
 On July 19, 2018, the EPA announced it had entered into an MOU with the State of New 
Mexico for purposes of addressing issues related to wastewater produced by the oil and natural 
gas extraction industry.  See News Release: “EPA Signs MOU with New Mexico to Explore 
Wastewater Reuse Options in Oil and Natural Gas Industry,” 
https://www.epa.gov/newsreleases/epa-signs-mou-new-mexico-explore-wastewater-reuse-
options-oil-and-natural-gas-industry.  Among other things, the MOU formalizes a working 
relationship between the EPA and the State of New Mexico for purposes of addressing the issue 
of oil and gas industry wastewater.  See MOU Between the State of New Mexico and the U.S. 
EPA at Section 1, https://www.epa.gov/sites/production/files/2018-07/documents/epa-nm-
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mou_produced-water_07-16-2018.pdf.  The MOU specifically commits the EPA to forming a 
workgroup that will be tasked with developing a white paper and that will meet on a regular and 
ad hoc basis, and commits the EPA to convening meetings of the workgroup.  See MOU at 
Section 4. 
 
 FACA governs the establishment and operation of federal advisory committees.  An 
“advisory committee” is defined by FACA as any “committee, board, commission, council, 
conference, panel, task force, or other similar group [] which is [] established or utilized by one 
or more [federal] agencies in the interest of obtaining advice or recommendations[.]”  5 U.S.C. 
app. § 3(2)(C).  Under FACA, an advisory committee cannot be established or utilized unless it 
is “determined as a matter of formal record, by the head of the agency involved after consultation 
with the [General Services] Administrator, with timely notice published in the Federal Register, 
to be in the public interest in connection with the performance of duties imposed on that agency 
by law.”  5 U.S.C. app. § 9(a)(2).  Further, an advisory committee cannot meet or take any action 
until a “committee charter has been filed with [] the head of the agency to whom any advisory 
committee reports and with the standing committees of the Senate and of the House of 
Representatives having legislative jurisdiction of such agency.”  5 U.S.C. app. § 9(c).  
Additionally, all advisory committee meetings must, among other things, be “open to the 
public,” shall be subject to public notice, and must maintain public records of meetings, 
including detailed minutes.  See 5 U.S.C. app. § 10. 
 
 By entering into the MOU with the State of New Mexico, the EPA has violated FACA, 5 
U.S.C. app., as amended.  To begin with, by entering into the MOU, the agency has in effect 
created an advisory committee.  Here, the signatories to the MOU constitute an “advisory 
committee” as the signatories effectively comprise a committee, board, commission, council, 
conference, panel, task force, or other similar group that is utilized by the EPA in the interest of 
obtaining advice or recommendations related to the issue of oil and gas industry wastewater.  In 
spite of this, the EPA did not comply with the provisions of FACA prior to joining the MOU as a 
signatory and utilizing the group of signatories for purposes of obtaining advice or 
recommendations.  No formal determination has been made that this advisory committee is in the 
public interest, no charter has been filed, and no proper notice has been issued in relation to this 
group of signatories. 
 

Additionally, by committing to form a “collaborative workgroup” with the State of New 
Mexico, the EPA has further violated FACA.  As set forth in the MOU, the collaborative 
workgroup is fully intended to provide advice and recommendations to the EPA and will clearly 
serve as an “advisory committee,” as defined under FACA.  The EPA cannot commit to creating 
this collaborative workgroup unless and until it determines that such workgroup is in the public 
interest, unless and until it commits to drafting and submitting a charter, and unless and until it 
provides proper notice regarding the establishment of this advisory committee.  The EPA has 
undertaken no such actions.  Consequently, any action to form, support, condone, or otherwise 
rely upon the collaborative workgroup is contrary to FACA. 

 
EPA’s own guidance reflects that entering into the July MOU with the State of New 

Mexico runs afoul of FACA.  The Agency has explicitly recognized that FACA applies to 
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collaborative efforts, such as the MOU.  In a recent fact sheet, the EPA explained that FACA 
applies to collaborative efforts when:1 

 
1. EPA establishes (organizes or forms) or utilizes (exerts “actual management or 

control” of) a group:  Here, EPA helped to establish the group of signatories and will 
certainly help to establish the collaborative workgroup.  The agency is also exerting 
some control over the group of signatories and will undoubtedly be exerting control 
over the collaborative workgroup. 
 

2. The group includes one or more individuals who are not government employees:  
FACA does not apply if advisory committees are comprised solely of federal agency 
employees and/or officers.  See 5 U.S.C. app. § 3(2)(c).  Here, the group of 
signatories to the MOU includes representatives of the State of New Mexico who are 
not federal agency employees and/or officers.  Furthermore, the MOU indicates the 
collaborative workgroup will include individuals who are not government employees. 

 
3. The product of the collaboration is group advice for EPA, another federal agency, or 

the President:  Here, by entering into the MOU, the EPA is seeking advice from the 
group of signatories and will be seeking advice from the collaborative workgroup.   

 
Accordingly, we request the EPA withdraw from the MOU and that it rescind the 

commitments made therein.  The Agency’s involvement with the MOU runs afoul of FACA and 
the agency must immediately address this violation of federal law. 

 
Copies of this letter are also being sent to the EPA’s Federal Advisory Committee 

Management Division and EPA’s Office of Inspector General.  If you would like to discuss this 
letter further, please contact Jeremy Nichols at WildEarth Guardians, (303) 437-7663, 
jnichols@wildearthguardians.org.  

 
Sincerely, 
 
 
 
Jeremy Nichols 
Climate and Energy Program Director 
WildEarth Guardians 
Santa Fe, NM 

 
Adella Begaye 
President 
Diné Citizens Against Ruining Our Environment 
Navajo Nation, AZ, NM, UT 
 

                                                
1 This fact sheet is available online here, https://www.epa.gov/sites/production/files/2018-
02/documents/faca_essentials_for_2017_pending.pdf.  
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Joe Zupan 
Executive Director 
Amigos Bravos 
Taos, NM 
 
Anson Wright 
Coordinator 
Chaco Alliance 
Portland, OR 
 
Eleanor Bravo 
Southwest Director 
Food and Water Watch 
Albuquerque, NM 
 
Susan Gordon 
Coordinator 
Multicultural Alliance for a Safe Environment 
Albuquerque, NM 
 
Delaney Pearson 
New Mexico Story Power 
Albuquerque, NM 
 
Peggy Baker 
Rio Arriba Concerned Citizens 
Abiquiu, NM 
 
Nathalie Eddy 
Field Advocate 
Earthworks 
Leadville, CO 
 
Jenni Siri 
Frack Free Four Corners 
Our Revolution New Mexico 
Albuquerque, NM 
 
Delise Dellios 
350 New Mexico 
Albuquerque, NM 
 
David Coss 
Chair 
Sierra Club Rio Grande Chapter 
Albuquerque, NM 
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Evelyn Bemis 
President 
Arroyo Hondo Land Trust 
Santa Fe, NM 
 
Elaine Cimino 
CommonGround Community Trust 
Rio Rancho, NM 
 
Mariel Nanasi 
Executive Director 
New Energy Economy 
Santa Fe, NM 
 
Shelly Silbert 
Executive Director 
Great Old Broads for Wilderness 
Durango, CO 
 
Kyle Tisdel 
Climate and Energy Program Director 
Western Environmental Law Center 
Taos, NM 
 
Elouise Brown 
Dooda (No) Desert Rock 
Farmington, NM 

 
 
 
 
 
 
 
 


