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         1:18-cv-02903-MSK 
 
TRAILS PRESERVATION ALLIANCE, SAN JUAN TRAIL RIDERS, PUBLIC ACCESS 
PRESERVATION ASSOCIATION, 
 
 Petitioners, 
 
vs. 
 
U.S. FOREST SERVICE; SAN JUAN NATIONAL FOREST; KARA CHADWICK, 
Forest Supervisor; DEREK PADILLA, Dolores District Ranger, 
  

Respondents, 
 
and 
 
WILDEARTH GUARDIANS, SAN JUAN CITIZENS ALLIANCE, DUNTON HOT 
SPRINGS, INC., SHEEP MOUNTAIN ALLIANCE, 
 
 Respondents-Intervenors. 
 
________________________________________________________________________ 
 

PETITIONERS’1 OPENING MERITS BRIEF 
________________________________________________________________________ 
 
 

  

                                                
1 The Court consolidated WildEarth Guardians, et al. v. Padilla et al., No. 1:18-cv-02903 

(D. Colo.) with Trails Preservation Alliance, et al. v. U.S. Forest Service, et al., No. 1:18-cv-02354 
(D. Colo.) and ordered that all future pleadings and filings be filed in the Trails Preservation 
Alliance case with the corresponding caption from that case. See [#17 at 3]. Although the 
above caption reflects WildEarth Guardians, San Juan Citizens Alliance, Dunton Hot 
Springs, Inc., and Sheep Mountain Alliance as Respondents-Intervenors, this opening brief is 
filed on behalf of the aforementioned parties in their role as Petitioners in Case No. 1:18-cv-
02903. 
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GLOSSARY OF TERMS 

 

  APA  Administrative Procedure Act 

BE  Biological Evaluation 

CEQ  Council on Environmental Quality 

CPW  Colorado Parks and Wildlife 

DAU  Data Analysis Unit 

DEIS  Draft Environmental Impact Statement 

  EIS  Environmental Impact Statement 

  FEIS  Final Environmental Impact Statement 

  MIS  Management Indicator Species 

  NEPA  National Environmental Policy Act 

  NFMA National Forest Management Act 

  OHV  Off-Highway Vehicle 

  ROD  Record of Decision 

  SDEIS  Supplemental Draft Environmental Impact Statement 
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INTRODUCTION 

This lawsuit seeks to protect crucial elk habitat in the rugged Rico West Dolores 

landscape of the San Juan National Forest from motorized disruption, as envisioned by the 

2013 San Juan Forest Plan. The purpose of the Rico West Dolores Roads and Trails Project 

(“Project”) is to balance the current and future recreational desires of the public, local 

communities, and affected private landowners with Forest Service responsibilities for wildlife 

and fisheries, water resources, and forest management. RW10772 (ROD).2 Unfortunately, 

the Forest Service’s decision fails to do this by ignoring public comment and its legal 

responsibilities and ultimately authorizing motorized use of trails through elk habitat crucial 

for elk reproductive success at times of the year when elk are most vulnerable. 

Petitioners WildEarth Guardians, San Juan Citizens Alliance, Dunton Hot Springs, 

Inc., and Sheep Mountain Alliance (collectively, “Citizen Groups”) have been deeply 

involved in the project since its inception. As life-long residents, local business owners, and 

local landowners, Citizen Groups are very interested in protecting elk and crucial elk habitat 

on the San Juan National Forest. Elk are an icon on the Rico West Dolores landscape of 

expansive mesas and snow-covered peaks. Elk hunting is extremely popular in the project 

area and is an economic driver for the local economies.  

The central question before this Court is whether the San Juan National Forest 

supervisor can authorize motorcycles on trails in areas important to elk calving in the spring 

and the elk rut in the fall in a way that ignores those impacts and is inconsistent with the San 

                                                
2 Citations are to the Forest Service’s Bates stamping of the Rico West Dolores 

Administrative Record (“RW”). See [#30, 39]. 
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Juan Forest Plan. The Forest Service’s environmental review violates the National 

Environmental Policy Act (NEPA), 42 U.S.C. § 4321, et seq., by failing to take the required 

hard look at direct, indirect, and cumulative impacts from the project. Because it is 

inconsistent with the 2013 San Juan Forest Plan, the Forest Service’s decision also violates 

the National Forest Management Act (NFMA), 16 U.S.C. § 1600, et seq.  

BACKGROUND 

I. The San Juan National Forest 

Known for beautiful scenery, high quality recreation opportunities, and clean water 

and air, the San Juan National Forest covers 1,867,800 acres of mesas and mountains in 

southwest Colorado at the junction of the Southern Rockies and the Colorado Plateau. 

RW00773. The many species of wildlife on the forest reflect the wide diversity of available 

wildlife habitat. RW00129. The San Juan National Forest provides both summer and winter 

range for Rocky Mountain elk, RW00139, which are steeped in the local culture and tradition 

and have long been important to the local people and communities, RW00804. The forest is 

a go-to destination for a wide variety of recreation, including hiking, horseback riding, 

hunting, fishing, motorcycle riding, and wildlife viewing. RW00029. 

II. The 2013 San Juan Forest Plan 

Under the National Forest Management Act, 16 U.S.C. § 1600, et seq., the U.S. Forest 

Service manages each planning unit of the National Forest System under a “Land and 

Resource Management Plan,” which is commonly referred to as a “forest plan.” 16 U.S.C. § 

1604(a). Forest plans are strategic documents that guide the agency’s natural resource 

management activities on a national forest. Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 729 
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(1998); 36 C.F.R. § 219.1(b) (1997); RW00773. A forest plan describes the desired resource 

conditions and provides allocations, goals, objectives, standards, and guidelines for resource 

management to maintain or restore these desired resource conditions. RW00777. The 

purpose of a forest plan is to ensure the land is managed responsibly, based on current 

information, to best meet the needs of the American people. RW00774.  

Management of the San Juan National Forest must be consistent with the current 

forest plan – i.e., it must be carried out as directed by the goals, objectives, standards, and 

guidelines set forth in the 2013 San Juan Forest Plan. 16 U.S.C. § 1604(i); RW00777. Before 

the Forest Service can permit a site-specific project on the San Juan National Forest, it must 

ensure the project is consistent with the forest plan. 16 U.S.C. § 1604(i). 

The Forest Service adopted the original San Juan Forest Plan in 1983. RW00011. 

After an extensive deliberative and public process, the Forest Service adopted the current 

San Juan Forest Plan in 2013. RW00034-RW00035. In doing so, the Forest Service relied on 

best available science, peer-reviewed scientific literature, surveys, reports, and the 

professional opinions of federal and state wildlife managers with extensive knowledge of the 

local landscapes. RW00132.  

One of the goals of the San Juan Forest Plan is to support population objectives for 

elk that are established by Colorado Parks and Wildlife (CPW). RW00139. CPW has a duty 

to manage Colorado’s wildlife resources for the use and enjoyment of Colorado’s citizens 

and visitors. RW05214. Hunting, and in particular elk hunting, is very popular within the 

project area and is important to the local economies of Dolores and Montezuma counties. 

RW05216 (CPW noted “wildlife recreation is an important economic driver,” with hunting 
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economic contributions to Dolores and Montezuma Counties totaling more than $3 million 

in 2014). Yet the San Juan Forest Plan states that elk calving areas are among the wildlife 

areas on the forest “that have been most affected by long-term continued increases in 

human activities and disturbance and thus continued downward trends in wildlife habitat 

effectiveness . . ..” RW00142. 

Recognizing the “potential for habitat conditions to decline” and limit CPW’s ability 

to meet elk population objectives, the Forest Service developed standards and guidelines in 

the 2013 San Juan Forest Plan “to maintain or improve habitat conditions in key wildlife 

habitat areas,” including elk production areas mapped by CPW. RW00143; RW00819 (Forest 

Plan map of elk production areas). The Forest Service explained that “seasonal restrictions 

for key habitats (including . . . spring calving/fawning areas) may lead to fewer miles of road 

open to motorized travel in certain areas,” but that “are used in order to protect wildlife 

during critical periods while, at the same time, allowing motorized use during less critical 

times.” RW00424. 

a. Elk and Elk Habitat 

Elk calve in the spring, generally from May 15 to June 30. RW00222. Female elk 

carefully select calving grounds in locations where dense cover and forage are in close 

proximity to surface water. RW00162. The majority of calves are born in late May and early 

June. RW05159. For the first two to three weeks after birth, female elk with calves isolate 

themselves from the herd and rejoin only once the calves are large enough. RW00162. 

Calves hide for the first 10 to 21 days of their lives, except for short periods to nurse. 

RW05161. This “hider” strategy minimizes energy expenditures and maximizes growth. Id.  
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In the fall, the elk mating season – formally referred to as the “rut” – is generally 

from mid-September until mid-October. See [#28 at 8 ¶ 50]. Maintaining energy reserves 

during this critical period is essential to bull (male elk) survival. See RW10907 (bulls “must 

build fat reserves for the fall breeding season while meeting energy demands of horn and 

antler growth”). Declining numbers of mature bulls fit for breeding is a concern in western 

states. RW10934. A major factor is “the depletion of the their fat reserves during the 

breeding season in the autumn,” which “leaves the bull less well prepared to survive the 

winter.” RW10910. Fewer mature bulls results in “a relaxation of natural selection,” 

“reduced pregnancy rates and increased probability of calves born late.” RW10934. 

Protecting spring calving and the fall rut is critical because “[r]eproduction and 

survival are fundamental to elk population status.” RW05155. Elk are likely more sensitive to 

human activity during reproduction periods. RW11304. Human disturbance during critical 

wildlife periods elevates metabolism, increases stress, avoidance or abandonement, and may 

ultimately result in reduced calf survival. See, e.g., RW05140-RW05164; RW11189. Elk 

populations on the San Juan National Forest are on a declining trend that corresponds with 

changes in climate and increases in motorized and nonmotorized recreation over the past 30 

years. RW05277.  It is therefore important to protect elk from human disturbance during 

critical wildlife periods to ensure elk reproductive success. 

The San Juan Forest Plan describes elk habitat using categories developed and 

mapped by CPW. RW09320. These include, inter alia, winter concentration areas, severe 

winter range, and production areas. RW09320. A clear understanding of elk management 

terminology – and proper application of various terms – is essential for an informed 
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discussion about impacts to elk habitat. RW05113 ( “some commonly used terms have taken 

on several meanings, unusual analysis procedures have been developed, and some 

completely new terminology has been created”).  

Production areas are defined as areas important for female elk from May 15 to June 

15 during spring calving. RW09321. Elk habitat effectiveness is the “percentage of available 

habitat that is used by elk outside the hunting season.” RW09322. Elk habitat effectiveness 

describes an area. RW05115. The term “habitat effectiveness” was developed as part of the 

road density models to express “habitat loss associated with forest roads.” Id. It is generally 

incorrect to rely on elk habitat effectiveness as a substitute for security, capability, or 

productive capacity of habitats. Id. A security area is “any area that will hold elk during 

periods of stress because of geography, topography, vegetation, or a combination of those 

features.” RW09322. Neither habitat effectiveness nor security areas account for season of 

year, which is crucial to—and part of the definition of—elk production areas.  

b. Motorized Travel Management and Elk 

Travel management is one of the main factors influencing elk habitat condition and 

capability. RW09319-RW09320. For example, by providing access to areas that normally 

would only receive light human intrusion, roads create human disturbance and “have the 

potential to be the most influential element in relationship to elk habitat on public land.” 

RW05372. Motorized trails have similar effects on elk as open roads, reducing elk wildlife 

habitat effectiveness by influencing animal distribution, habitat use, and survivorship. 

RW00179-RW00180.  
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Motorized use in forested environments adversely impacts wildlife, including 

decreased elk habitat and security, increased elk mortality from hunter harvest, and 

disturbance. RW06788-RW06789. Noise and disturbance from motorized use increases 

stress in wildlife, alters movement patterns, and causes wildlife to avoid high-use areas or 

routes. RW06789 (noting a study in Colorado that found elk moved twice as far from 

motorized trail disturbance than from pedestrian disturbance). Increased motorized access 

results in decreased elk habitat and security. RW00179; RW11319. Protecting elk calving 

areas in the spring and elk rut habitat in the fall from motorized use is important because elk 

will avoid areas with motorized access, and there may be no other key habitat available. See, 

e.g., RW05150. Motorized use during critical wildlife periods may lead to declines in calf 

survival. See, e.g., RW05151. 

III. The Rico West Dolores Roads and Trails (Travel Management) Project 

The purpose of this project is to balance the current and future recreational desires of 

the public with the Forest Service’s duty to manage wildlife and fisheries, water resources, 

and the forest. RW09194. The Forest Service sought to designate roads, trails, and areas for 

motorized travel, while minimizing effects on resources and values identified in the forest 

plan. Id. Changes to motorized travel management in the project area are needed due to 

increased demands on the landscape, and required by the 2005 Travel Management Rule. 

RW10722 (“develop a sustainable system” of motorized travel); 70 Fed. Reg. 68264, 6826-

68265 (Nov. 9, 2005) (explaining “[a] designated and managed system of roads, trails, and 

areas for motor vehicle use is needed” due to “growing popularity and capabilities of OHVs 

. . . so that the Forest Service can continue to provide these opportunities while sustaining 
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the health of NFS lands and resources.”); see also RW00434-RW00435 (“Nationally, 

motorized use of public lands has surged in the last few decades”); RW00430 (Forest Plan 

FEIS, explaining that for the Dolores geographic area, “[t]ravel management is the number 

one recreation challenge”).  

The Forest Service first proposed changes to motorized travel management for the 

Rico West Dolores landscape between 2007 and 2009, but its decision was reversed on 

appeal. RW02565-RW02571. In 2010 the agency issued an Order that temporarily eliminated 

cross-country travel in areas previously designated open to motorized use. RW02572-

RW02576. In 2014, the Forest Service again initiated a travel management process on the 

Rico West Dolores landscape that ultimately led to the agency’s decision here. RW02748, 

RW02750. 

a. Elk and Elk Habitat in the Rico West Dolores Landscape 

The Project area covers 256,256 acres. RW09187. It falls within CPW’s 

Disappointment Creek elk management area, Data Analysis Unit (DAU) E-24. RW05369, 

RW05248 (Figure 2, vicinity map of E-24 in southwest Colorado). The project area contains 

179,566 acres of cover for elk and 57,421 acres of forage. RW05369. It also contains 154,132 

acres of designated production area. Id. CPW maps the production areas as two polygons.3  

RW09321. The following is a map of the CPW mapped elk production area polygons in 

project area, RW05392:  

                                                
3 A polygon is a map delineation showing the general range of elk habitat, in this case 

elk production areas. 
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The elk herd in DAU E-24 has consistently had the lowest calf to cow ratio out of all 

DAUs in the San Juan National Forest, and according to CPW the ratio is decreasing despite 

fewer hunting licenses issued over the past 10 years. RW05264. Fewer calves per cow 

indicates a lower reproductive success rate, and CPW noted concerns about the herd’s ability 

to remain a viable population if the trend continues. Id.  

b. Project Approval Process 

The Forest Service sought scoping comments from the public on its proposal in 

December 2014. RW02750, RW04117. The agency accepted comments on its draft 
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environmental impact statement (DEIS) in 2016. RW05532. The Forest Service sought 

comments on its supplemental DEIS (SDEIS) in 2017. RW07874. The five alternatives 

analyzed by the Forest Service proposed a variety of timing restrictions on motorcycle use of 

trails in the spring and fall ranging from no timing restrictions to prohibiting motorcycles 

from September 9 to June 30. See RW02756, RW05537-RW05538; RW07881, RW07877.  

The Forest Service issued its final Record of Decision (ROD) approving the project 

on July 30, 2018. RW10765. In its November 2017 final EIS (FEIS), the Forest Service 

introduced for the first time an Alternative B Modified. RW09186. Alternative B Modified 

applies the less restrictive seasonal dates prohibiting motorcycles on trails from Nov. 1 to 

May 31, with the exception of Black Mesa trails closing September 8. RW09188. In its ROD 

the Forest Service selected Alternative B Modified, thereby authorizing motorcycles on 84 

miles of trails throughout the project area from June 1 to October 30. RW10778.4 

STANDARD OF REVIEW 

Courts review agency compliance with NEPA and NFMA under the Administrative 

Procedure Act (APA). 5 U.S.C. §§ 702-706; Silverton Snowmobile Club v. U.S. Forest Service, 433 

F.3d 772, 779-780 (10th Cir. 2006). Under the APA, a “reviewing court shall . . . hold 

unlawful and set aside agency action, findings, and conclusions found to be . . . arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 

706(2)(A). An agency’s decision is arbitrary and capricious if the agency: (1) entirely fails to 

                                                
4 The ROD states Alternative B Modified allows motorcycle use of trails from 6/1 to 

10/30, RW10778, while the FEIS states Alternative B Modified allows motorcycles on trails 
from 6/1 to 10/31, RW09188. Essentially, Alternative B Modified allows motorcycles on 
trails through the end of October. 
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consider an important aspect of the problem, (2) offers an explanation for its decision that 

runs counter to the evidence before the agency or is so implausible that it could not be 

ascribed to a difference in view or the product of agency expertise, (3) fails to base its 

decision on consideration of the relevant factors, or (4) makes a clear error of judgment. 

N.M. ex rel. Richardson v. Bureau of Land Mgmnt., 565 F.3d 683, 704 (10th Cir. 2009); Motor 

Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

Judicial review under this standard is to be “searching” and “careful.” Marsh v. Or. 

Nat. Res. Council, 490 U.S. 360, 378 (1989). This includes a “thorough, probing, and in-depth 

review” of the administrative record to see whether there are facts to support the agency’s 

decision. Wyoming v. United States, 279 F.3d 1214, 1238 (10th Cir. 2002); Olenhouse v. Commodity 

Credit Corp., 42 F.3d 1560, 1575-76 (10th Cir. 1994).  

Review of an agency’s decision is deferential if the agency’s exercise of discretion is 

truly informed. Utah Shared Access Alliance v. United States Forest Service, 288 F.3d 1205, 1213 

(10th Cir. 2002). However, if the record shows that the agency prejudged the issues, then 

deference to the agency’s decision is diminished. Davis v. Mineta, 302 F.3d 1104, 1112 (10th 

Cir. 2002).  

JURISDICTION AND STANDING 

Jurisdiction is proper in this Court under 28 U.S.C. § 1331. This cause of action arises 

under the laws of the United States, including the APA, 5 U.S.C. §§ 701 et seq.; NEPA, 42 

U.S.C. §§ 4321 et seq.; NFMA, 16 U.S.C. §§ 1600 et seq.; and implementing regulations 

established pursuant to these federal statutes. An actual, justiciable controversy exists 

between Citizen Groups and the Forest Service. The requested relief is proper under 28 
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U.S.C. §§ 2201 & 2202, and 5 U.S.C. § 706. Venue is properly vested in this Court by 28 

U.S.C. § 1391(e) because all or a substantial part of the events or omissions giving rise to the 

controversy occurred within this judicial district. Citizen Groups submitted timely comments 

on the Project, RW07706; RW07250; RW06997; RW07246; RW06183; RW07132; as well as 

timely objections on the Project, RW09703; RW09959; RW09854; RW10291, and have 

therefore exhausted any and all administrative remedies. 

Citizen Groups have standing to challenge the project ROD and FEIS. To establish 

Article III standing, a plaintiff must show:  

(1) it has suffered an “injury in fact” that is (a) concrete and particularized and 
(b) actual or imminent, not conjectural or hypothetical; (2) the injury is fairly 
traceable to the challenged action of the defendant; and (3) it is likely, as 
opposed to merely speculative, that the injury will be redressed by a favorable 
decision.  
 

S. Utah Wilderness All. v. Palma, 707 F.3d 1143, 1153 (10th Cir. 2013) (quoting Friends of the 

Earth v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-81 (2000)). 

“Under [NEPA], an injury results not from the action authorized by the agency’s 

decision, but from the agency’s uninformed decisionmaking.” Comm. to Save Rio Hondo v. Lucero, 

102 F.3d 445, 452 (10th Cir. 1996). Once one party establishes that it has standing to use, the 

standing inquiry ends. Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 547 U.S. 47, 

52, n. 2 (2006) (“[T]he presence of one party with standing is sufficient to satisfy Article III’s 

case-or-controversy requirement.”). 

Citizen Groups meet the requirements for standing: Citizen Groups have standing to 

sue in their own right, the interests Citizen Groups seek to protect are germane to their 

organizational purposes, and the participation of individual members is not required in this 
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litigation. Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977) (stating standard 

for organizational standing); Marion Decl., Henkel Decl., Tuddenham Decl., and Farny 

Decl., filed herewith. Citizen Groups and their members or staff live, work, and recreate in 

the Rico West Dolores project area, and they have firm plans to continue to do so. See 

Marion Decl. ¶ 2-4, 7 (Ex. 1); Henkel Decl. ¶ 5-10 (Ex. 2); Tuddenham Decl. ¶ 4 (Ex. 3); 

Farny Decl. ¶ 22 (Ex. 4). 

Mr. Robert Marion is an avid outdoorsman who lives near the project area and 

regularly enjoys hunting for elk, fishing, hiking, and wildlife viewing in the project area. 

Marion Decl. ¶ 2, 3. Mr. Marion loves the rugged terrain and the quiet, solitude, and beauty 

of the area. Marion Decl. ¶ 2, 4. Mr. Christoph Henkel is the President of Dunton Hot 

Springs, Inc. and the owner of Dunton Hot Springs Resort on 80 acres adjacent to the San 

Juan National Forest. Henkel Decl. ¶ 1, 5, 6, Attachment A (Photograph 2):  
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Dunton Hot Springs Resort is one of the largest private landowners within the project area 

and a major employer. Id. Mr. Henkel, as well as Dunton Hot Springs’ staff and guests, enjoy 

hiking, horseback riding, big game viewing and hunting, and mountain biking on many of 

the forest trails near Dunton, and the ability to enjoy quiet, non-motorized summer uses on 

the forest. Henkel Decl. ¶ 8, 10, 15, 26 Attachment A (Photographs 4, 16). Ms. Tuddenham 

enjoys to hunt, fish, hike, forage, mountain bike, and view wildlife in the project area. 

Tuddenham Decl. ¶ 4. Ms. Farny owns and operates High Camp Hut, a 320-acre inholding 

in the project area. Farny Decl. ¶ 4. Ms. Farny loves hiking, horseback riding, and skiing in 

the project area. Farny Decl. ¶ 8. 

The Forest Service’s decision authorizing motorized use of trails from June 1 until 

October 31 in the project area harms the personal, quiet use, biological, economic, 

recreational, and aesthetic interests of Citizen Groups and their members. See, e.g., Marion 

Decl. ¶ 7; Henkel Decl. ¶ 8, 11-12, 15, 20-21, 33-34. For example, motorcycle use of trails 

until October 31 has in the past, and will, displace elk from areas where Mr. Marion rifle 

hunts during the third or fourth weeks of October (depending on first or second rifle 

season). Marion Decl. ¶ 19. The harms to Citizen Groups and their members would be 

redressed by a favorable court order because the Forest Service would be made to properly 

analyze the project’s impacts to important elk habitat as required by NEPA, and ensure the 

project is consistent with the San Juan Forest Plan as required by NFMA. 

// 

// 

// 
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ARGUMENT 

I. The Forest Service’s ROD and analysis in the FEIS violate the National 
Environmental Policy Act. 
 

NEPA is our “basic charter for the protection of the environment.” 40 C.F.R. § 

1500.1.5 It “requires federal agencies . . . to analyze the environmental consequences before 

initiating actions that potentially affect the environment.” Dine Citizens Against Ruining Our 

Environment v. Bernhardt, 923 F.3d 831, 851 (10th Cir. 2019) (internal citations and quotations 

omitted). See also 40 C.F.R. § 1500.1(c) (explaining “NEPA’s purpose is not to generate 

paperwork—even excellent paperwork—but to foster excellent action” by directing agencies 

to “make decisions that are based on understanding of environmental consequences”). 

The United States Supreme Court has recognized that NEPA was enacted with two 

purposes in mind. Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 692, 711 (10th Cir. 

2010) (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 97 (1983)). 

First, NEPA obligates a federal agency to consider every significant aspect of the 

environmental impact of a proposed action. Id. Second, NEPA ensures that the agency will 

inform the public that it has indeed considered environmental concerns in its decision 

making process. Id. To achieve these twin aims, NEPA imposes “action-forcing procedures 

that require that agencies take a ‘hard look’ at environmental consequences.” Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) (citations omitted).  

                                                
5 NEPA’s requirements “have been augmented by longstanding regulations issued by 

the Council on Environmental Quality (CEQ).” Wyoming v. U.S. Dept. of Agriculture, 661 F.3d 
1209, 1237-2138 (10th Cir. 2011) (quoting N.M. ex rel. Richardson, 565 F.3d at 703). 
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Before undertaking any “major Federal actions significantly affecting the quality of 

the human environment,” NEPA requires an agency to prepare an environmental impact 

statement (“EIS”) that addresses, among other things, “the environmental impact of the 

proposed action” and “any adverse environmental effects which cannot be avoided should 

the proposal be implemented.” 42 U.S.C. § 4332(2)(C); 40 C.F.R. §§ 1508.11; 1502.16. 

NEPA’s fundamental purpose is to influence the agency’s decisionmaking process “by 

focusing the agency’s attention on the environmental consequences of a proposed project,” 

to “ensure[ ] that important effects will not be overlooked or underestimated only to be 

discovered after resources have been committed or the die otherwise cast.” Robertson, 490 

U.S. at 349. 

In an EIS, an agency must disclose and analyze the direct, indirect, and cumulative 

impacts of its proposed action on the environment. 40 C.F.R. §§ 1502.16, 1508.7, 1508.8, 

1508.25(c), 1508.27(b)(7); Hillsdale Envtl. Loss Prevention v. U.S. Army Corps of Eng’rs, 702 F.3d 

1156, 1166 (10th Cir. 2012). Direct effects “are caused by the action and occur at the same 

time and place.” 40 C.F.R. § 1508.8(a). Indirect effects “are caused by the action and are later 

in time or farther removed in distance, but are still reasonably foreseeable.” 40 C.F.R. § 

1508.8(b). Cumulative effects are “the impact on the environment which results from the 

incremental impact of the action when added to other past, present, and reasonably 

foreseeable future actions regardless of what agency (Federal or non-Federal) or person 

undertakes such actions.” 40 C.F.R. § 1508.7. Cumulative effects “can result from 

individually minor but collectively significant actions taking place over a period of time.” Id.  
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The role of a reviewing court is to “ensure that the agency has adequately considered 

and disclosed the environmental impact of its actions and that its decision is not arbitrary or 

capricious.” Baltimore Gas & Elec., 462 U.S. at 97-98;  Wyoming v. U.S. Dep’t of Agric., 661 F.3d 

at 1256-57. Courts apply a “rule of reason standard” to determine whether claimed NEPA 

violations “are significant enough to defeat the goals of informed decision making and 

informed public comment.” Dine Citizens, 923 F.3d at 852. NEPA requires “a reasoned 

evaluation of the relevant factors.” Forest Guardians v. U.S. Forest Service, 495 F.3d 1162, 1172 

(10th Cir. 2007) (internal citations omitted).  

Despite acknowledging that “[f]or big game, maximum disturbance occurs when 

human activities coincide with critical wildlife periods,” RW05371, the Forest Service failed 

to take a hard look at direct, indirect, and cumulative impacts from motorized trail 

designations to elk habitat during critical wildlife periods. The Forest Service needed to—but 

did not—consider and disclose the direct, indirect, and cumulative impacts of the project’s 

motorized trail designations on: (1) elk production areas during spring calving season, and 

(2) habitat important for the elk rut during fall mating season. The Forest Service violated 

NEPA by authorizing the Project without first taking a hard look at the consequences of 

that decision on crucial elk habitat. The Forest Service’s ROD and FEIS are therefore 

arbitrary, capricious, and not in accordance with law. 5 U.S.C. § 706(2)(A). 

a. The Forest Service failed to take a hard look at impacts from motorized use in 
elk production areas during spring calving season. 
 
Because the Project allows motorcycles in elk production areas, Citizen Groups urged 

the Forest Service to consider more protective seasonal closures on motorcycle use to 

protect elk calving and nursing areas in the spring when female elk and young calves are 
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highly vulnerable. RW09706, RW09768; RW09964; RW09864-RW09865; RW10293; 

RW09663-RW09669; RW09956-RW09957. The Forest Service, however, concluded that 

production habitat will be effective regardless of the timing restriction chosen. RW10781; 

RW09325. This conclusion is arbitrary and capricious for several reasons. First, the Forest 

Service failed to take into account relevant factors, including direct, indirect, and cumulative 

impacts from motorized use of trails in elk production areas during spring calving – a critical 

wildlife period. Second, the Forest Service entirely failed to consider an important aspect of 

the problem: namely, that earlier spring start dates for motorcycles will result in different, 

and far greater impacts to elk habitat. Finally, the Forest Service’s explanation for its 

conclusion runs counter to the evidence in the record showing maximum disturbance to elk 

from motorized use occurs during critical wildlife periods.  

i. The Forest Service failed to disclose and consider impacts to elk 
production areas during the spring calving season. 

 
The Forest Service failed to take into account relevant factors, including direct, 

indirect, and cumulative impacts from motorized use of trails in elk production areas during 

spring calving. Citizen Groups urged the Forest Service to consider the impacts from 

allowing motorcycles on trails during the spring calving season on elk and elk production 

areas. See, e.g., RW08421, RW09706. In response, the Forest Service stated it disclosed the 

effects from alternatives to elk production areas in Section 3.6.3 of the FEIS and in the 

Terrestrial Wildlife Biological Evaluation/Biological Assessment (“Biological Evaluation” or 

“BE”). RW10606.  

However, neither document discloses or analyzes the Project’s impacts on elk 

production areas. Although the FEIS defines the term “production areas,” and notes that 
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two CPW mapped production area polygons totaling 154,132 acres are within the project 

area, it fails to disclose or analyze impacts of the alternatives on elk production areas. 

RW09319-RW09326. The FEIS fails to disclose or consider seasonal displacement of elk 

during the calving season–a time that is crucial to elk reproductive success, RW05155–as 

well as how seasonal displacement of elk along motorized trails during the calving season is 

likely to harm elk reproductive success. Indeed, the only time the agency mentions elk 

reproductive success in the FEIS is where the agency cites San Juan Forest Plan Guideline 

2.3.59. RW09316. 

Section 3.6.3 of the FEIS analyzes elk habitat effectiveness, but fails to explain how 

an assessment of habitat effectiveness relates to or accounts for elk production areas. See 

RW05115 (warning “biologists and managers should recognize that [the term “habitat 

effectiveness”] has been widely abused” and “is usually incorrect when substituted for 

security, capability, or productive capacity of habitats”).  The FEIS assesses habitat 

effectiveness based on forage and cover in security areas that will remain after discounting 

motorized road and trail impacts within a half mile buffer. RW09322. Unlike elk production 

areas, which are expressly defined by time of year, RW09321 (“that part of the overall range 

of elk occupied by the females from May 15 to June 15 for calving”), elk habitat 

effectiveness and security areas do not account for time of year. The FEIS never discloses 

direct, indirect, or cumulative impacts of allowing motorized use during the month of June, 

or how motorized use during that time will impact female elk and young calves in 

production areas. The FEIS focuses on forage and cover, ignoring impacts to rearing—one 

of the three broad habitat requirements for elk, RW09319, that is directly related to elk 

Case 1:18-cv-02354-MSK   Document 45   Filed 08/02/19   USDC Colorado   Page 26 of 52



Page 27 – Petitioners WildEarth Guardians et al. Opening Merits Brief 

production areas. See, e.g., RW05159 (“calving areas have been described as a specialized kind 

of habitat”). 

Similarly, the Biological Evaluation fails to disclose or analyze impacts of the 

alternatives on elk production areas. RW05368-RW05373. The Biological Evaluation 

includes even less discussion of timing restrictions as compared to the FEIS, and wholly 

focuses on the fall season. RW05373. The Biological Evaluation never discloses the actual 

timing restrictions proposed under each alternative. RW05350. It includes only one map 

showing elk production areas in relation to roads, cover, forage, and security areas within the 

project area, and it appears to be for the proposed action under Alternative B, not 

Alternative B Modified. RW05388 (titled “Cover and Forage in Elk Production Areas,” the 

legend refers to “Security Area Alt B”). What’s more, this map appears to omit the location 

of motorized trails. Compare RW05388 with RW09469 (Map 4, OHV and Single Track Trails 

Alternative B).  

 Importantly, the Forest Service never explained, assessed, or disclosed how security 

areas relate to elk production areas. The FEIS notes “some seasonal displacement of 

individual elk would occur along roads and motorized trails,” but concludes “there are 

sufficient security areas with adequate cover and forage across all alternatives.” RW09324. 

Yet based on the map in the Biological Evaluation, it is clear that security areas do not 

encompass all elk production areas. As one specific example, there is elk production area 

located at the intersection of Johnny Bull, Eagle Peak, and Calico Trail. See RW05388 (BE 

map, gray shading at the center):  
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This habitat is not included in security areas outlined as polygon shapes in red. Id. Under 

Alternative B Modified, motorcyles will be allowed to ride directly through the middle of this 
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elk production area starting June 1. See RW10846 (ROD Map 2, showing motorized single 

track designated under Alternative B Modified):  
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Indeed, almost all of the motorized trails authorized by the Project are within elk production 

areas. Compare RW05392 with RW10846. The analysis lacks any explanation for why the 

Forest Service believed protecting security areas might be sufficient to protect elk 

production areas in the spring. 

The FEIS also fails to disclose or consider direct, indirect, and cumulative impacts of 

the Project on wildlife habitat connectivity between elk production areas, and in particular 

how motorcycles on trails starting June 1 would fragment elk production areas. See, e.g., 

RW09668; RW05175 (“Repeated motorized vehicle use on roads and trails . . . fragments 

secure habitats”). CPW suggested the Forest Service consider in its analysis how 

fragmentation of habitat is affected with and without the proposed seasonal restriction on 

motorcycle use of trails, estimating the originally proposed seasonal restriction prohibiting 

motorized use from September 8 through July 1 “will greatly reduce fragmentation during 

critical use periods and increase habitat effectiveness.” RW05215. The Forest Service never 

did so, rendering the ROD and FEIS therefore arbitrary, capricious, and not in accordance 

with law. 5 U.S.C. § 706(2)(A). 

ii. The Forest Service failed to consider an important aspect of the 
problem: earlier spring start dates for motorized use result in 
different, and greater impacts. 
 

The Forest Service’s analysis does not consider how different spring timing 

restrictions proposed under the various alternatives will result in disparate impacts. 

Alternative A, the “no action” alternative, does not include any timing restrictions on 

motorcycle use of trails. RW09188. Alternative B would allow motorized use on trails 

starting July 1. Id. Alternatives C, D, E, and B Modified would allow motorcycles on trails 
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starting June 1. Id. The analysis in the FEIS discusses spring timing restrictions on motorized 

use generally. The Forest Service does not, however, discuss how earlier spring start dates 

for motorcycles proposed under Alternatives C, D, E, and B Modified will result in different, 

and greater impacts to the landscape, elk, and elk production areas. The agency entirely failed 

to consider the different spring start dates for motorized use in relation to the spring elk 

calving season.  

Allowing motorcycles on trails throughout the month of June will cause different, 

and greater impacts to the landscape. Heavy winter snowfall at higher elevations within the 

project area, RW09537 (showing snowbanks on East Fall Creek trail on June 23, 2016), 

produces a spike in streamflows with spring snow melt. Compare [#40-2 at 22-23 ¶ 65] with 

[#28 at 11 ¶ 65]. From mid-June to early October the project area can be subject to 

monsoon-like thunderstorms. Id. Rainstorm events and intercepted spring water can result in 

water flowing down roads and trails. Id.; see also Henkel Decl. (Att. A) (Photographs 5 and 6, 

showing snow melt and water flows on Calico Trail on June 12, 2016; Photograph 18 

showing snow and wet weather damage to Winter Trail in June 2009). Motorized use during 

wet seasons results in trail rutting, erosion, poor drainage, and trail widening. See, e.g., 

RW09253; RW09527 (photos of Calico North trail showing how “[t]he saturated nature of 

the soils are prone to ruts”); RW09531 (photo of motorcycle damage on East Fork Trail 

“during the recent wet summer of 2016”); Henkel Decl. (Att. A) (Photographs 7 and 8, 

showing motorized use damage to Calico Trail on June 12, 2016). Rutting in trails channels 

the water and increases runoff. Compare [#40-2 at 22-23 ¶ 65] with [#28 at 11 ¶ 66]; see also 

Henkel Decl. (Att. A) (Photographs 9, 13-15).  
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Earlier spring start dates for motorcycles on trails will cause different, and greater 

impacts to elk and elk production areas. Elk are more vulnerable and susceptible to 

disruption during the spring calving season of May 15 to June 30. See e.g., RW05157 (“The 

elk calving/nursery period is a critical time when elk may be most compromised by 

disturbance.”); RW09706, n. 4 (Newly born elk calves are highly vulnerable to death by 

predation and exposure in the spring season); RW00222 (defining calving season). Motorized 

disturbance during elk calving would result in direct, indirect, and cumulative impacts, 

including but not limited to displacement, increased stress, greater vulnerability to predation, 

and declines in elk calf survival. RW05150-RW05151. Harm to the landscape from 

motorized use may also reduce important forage habitat within elk production areas. See 

RW05156 (“Open habitat components in June can be expected to have a higher quantity and 

quality of forage”). Allowing motorcycles in elk production areas during the elk calving 

season harms elk and reproductive success. RW09320 n.19 (“Disturbance associated with 

roads and trails, degradation of habitat and reduction of the forest’s functionality as useful 

elk habitat, have all been identified as having negative impacts to elk and production.”).  

The FEIS notes that Alternative B provides the most enhancement to habitat 

compared to Alternatives C, D, E, and B Modified. RW09325. But the agency does not tie 

the habitat enhancement under Alternative B to that alternative’s later spring start date for 

motorcycles. Rather, the Forest Service explains that the one-month difference between 

Alternative B and the other action alternatives addresses issues related to trail clearing. 

RW09325. The Forest Service, therefore, failed to consider how the one-month difference in 

spring start dates between Alternative B and the other action alternatives is likely to result in 
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widely different impacts to elk production areas in the spring when elk are highly vulnerable. 

RW09325. By ignoring how earlier spring start dates for motorized use will result in different 

and greater impacts to the landscape, elk, and elk production areas, the Forest Service failed 

to consider an important aspect of the problem, rendering the Forest Service’s ROD and 

FEIS arbitrary, capricious, and not in accordance with law. 5 U.S.C. § 706(2)(A). 

iii. Elk production habitat is less effective with less protective spring 
timing restrictions on motorized use. 
 

The timing of motorized disturbance on the project landscape matters. RW05372 

(“Travel management related impacts on wildlife vary with the volume, timing, and type of 

travel; species of wildlife in the area; habitats involved; time of day or season of year; and a 

myriad of other factors (general health of the animals, etc.).”).  Elk calving “is a critical time 

when elk may be most compromised by disturbance.” RW05157. Because female elk and 

calves are more vulnerable during the spring calving season, motorized disturbance on trails 

in the spring is likely to result in dramatically different impacts as compared to motorized 

disturbance on the same trail later in the season. RW05371 (“maximum disturbance occurs 

when human activities coincide with critical wildlife use periods.”). Allowing motorcycles on 

trails that cut through elk production areas in the spring will make that habitat less effective.  

See, e.g., RW09319 (“Elk habitat effectiveness can be adversely influenced by the presence of 

roads and trails that are open to vehicular traffic”); RW05141 (“Disturbance from human 

activities has the potential to displace elk from preferred habitats during these critical 

periods, thus compromising their ability to survive and reproduce, potentially affecting 

populations”). 
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Alternatives C, D, E, and B Modified allow motorized use on trails starting June 1. 

RW09188. This includes trails that cut through and fragment elk production areas. Compare 

RW00819 (Figure 2.3.1 from San Juan Forest Plan, map of elk production areas) and 

RW05392 (project area map of elk production areas) with RW09470, RW09471, RW09472, 

RW10846 (maps of OHV and single track trails designated under Alternatives C, D, E, and 

B Modified). With a June 1 spring start date, motorcycles on trails will coincide with the elk 

calving season for 30 days. See also RW05265 (CPW comments explaining that “[d]isturbance 

from motorized recreation in elk calving areas prior to July 1 is of great concern”). 

In contrast, Alternative B does not allow motorized use on trails until July 1. 

RW09188. Thus, motorized use of trails under Alternative B will not coincide with the elk 

calving season. By not disturbing elk during this critical wildlife period, Alternative B’s more 

protective spring timing restrictions would allow for more effective elk production habitat. 

RW05215 (CPW explaining that seasonal restrictions through July 1 “afford[] protection to 

wildlife species at a critical time of year”). The spring timing restrictions under Alternatives 

C, D, E, and B Modified would result in elk production habitat that is far less effective than the 

stricter spring timing restrictions under Alternative B. 

At bottom, the Forest Service failed to consider direct, indirect, and cumulative 

impacts from allowing motorcycles on trails in elk production areas during the spring calving 

season, as required by NEPA. In doing so, the Forest Serivce failed to take into account for 

relevant factors, provided an explanation for its conclusion that runs counter to the evidence 

in the record, and entirely failed to consider an important aspect of the problem. The 
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agency’s ROD and FEIS are therefore arbitrary, capricious, and not in accordance with law. 

5 U.S.C. § 706(2)(A). 

b. The Forest Service failed to take a “hard look” at impacts from allowing 
motorized use in habitat used by elk for the rut during mating season. 

 
Citizen Groups urged the Forest Service to consider how less protective fall timing 

restrictions on motorized use will result in disruption of the elk rut during the fall mating 

season. RW09706; RW09865; RW09956; RW09665-RW09666. Despite identifying this 

concern as a preliminary key issue, see RW04136 and RW04170, the Forest Service did not 

address the concern in its analysis or response to comments or objections. RW09564-

RW09652; RW10587-RW10657.  

Motorized use during elk mating season (mid-September to mid-October, see [#28 at 

8 ¶ 50]) adversely impacts the elk rut. Noise from motor engines may disrupt mating signals. 

See RW04026, RW05147. Where there are open roads, studies show elk engage in less 

breeding behavior and conduct sparring further away from open roads. RW11311. 

Prohibiting motorcycles on trails during the fall mating season can mitigate the impact of 

human activity on elk. Compare [#40-2 at 20-21 ¶ 60] with [#28 at 9-10 ¶ 60]; see also 

RW03839; RW06809-RW06810. In fact, CPW does not allow hunting for a three-week 

period from the last week of September to the second week in October specifically to 

protect elk during the mating season. See [#28 at 8 ¶ 50]. Alternatives C, D, E, and B 

Modified would allow motorcycles on trails until October 31, throughout the entire mating 

season. RW09188. Yet the Forest Service failed to analyze impacts to the elk rut from 

allowing motorcycles on trails until October 31.  
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The Forest Service did not consider cumulative impacts to elk – and in particular the 

elk rut – from allowing motorcycle access during mating season, when added to impacts 

from hunting. The FEIS recognizes motorized use impacts to elk will dramatically increase 

during the fall big-game hunting seasons due to impacts from increased hunter use. 

RW05372- RW05373 (BE) (“The magnitude of disturbance to elk throughout the analysis 

area increases dramatically during the big-game hunting seasons.”). However, it fails to 

consider how the different timing restrictions for motorcycles in the fall relate to different 

hunting seasons,6 or differences in popularity among those hunting seasons, RW06456-

RW06704. Instead, the Forest Service lumped the hunting seasons together as one. 

RW05372 (“The hunting seasons begin with archery in late August and run consecutively 

through the end of the fourth rifle season in mid-November”). By glossing over these 

differences the Forest Service ignored significant cumulative impacts.  

The Nov. 1 closure date would allow motorcycles on trails for all hunting seasons 

except the third and fourth rifle seasons. This would result in significant cumulative impacts 

that the FEIS does not consider. RW10933 (“unlimited vehicle access has resulted in too 

many kills too quickly, changed the population structure or reduced the size of the herd and, 

in many cases, required reduced season length and restricted hunter numbers”). The fall 

timing restriction under Alternatives C, D, E, and B Modified would thus dramatically 

increase the magnitude of disturbance to elk during mating season. In contrast, closing 

                                                
6 Compare [#40-2 at 24 ¶ 71] with [#28 at 11-12 ¶ 71] (noting slight variations from 

year to year, but generally: (1) archery hunting season for elk from late August to mid-
September, (2) first rifle season for elk in October, (3) second rifle season for elk later in 
October, (4) third rifle season for elk in early November, and (5) fourth rifle season for elk 
in mid-November). 
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motorized use of trails Sept. 9 (as proposed under Alternative B) would allow motorcycles 

on trails for only half of the archery season. Alternative B would result in considerably less 

cumulative impact to elk during the crucial mating period. By failing to consider how fall 

motorcycle timing restrictions overlap with the different hunting seasons, or the number of 

hunters active during those seasons, the Forest Service failed to consider significant 

cumulative impacts to habitat used by elk for the rut. 

The Forest Service must take a hard look at the direct, indirect, and cumulative 

impacts of allowing motorized use during the fall elk mating season. RW10935 (“Elk 

vulnerability can be viewed only as a complex relationship in which hunting pressure and 

habitat conditions must be considered simultaneously”). Failure to take a hard look violates 

NEPA. Because the agency’s analysis fails to take into account relevant factors and fails to 

consider an important aspect of the problem, its analysis is arbitrary and capricious. 5 U.S.C. 

§ 706(2)(A). 

c. Motorized impacts to elk production areas and habitat used by elk for the fall 
rut are important issues the Forest Service should have analyzed in depth. 

 
Impacts from motorcycles during critical time periods for elk is a significant issue the 

Forest Service must analyze in depth. Elk are an important species on the landscape. See, e.g., 

10924 (“Elk represent major social and economic factors in many of the areas where they are 

found”). Motorcycle use of trails in the project area is likely to increase, see, e.g., RW09250, 

exacerbating impacts to the declining elk population. Unlike deficiencies in an EIS that are 

mere “flyspecks,” failure to analyze motorized trail use impacts to crucial elk habitat defeats 

NEPA’s twin goals of informed decision making and public participation. Baltimore Gas & 
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Elec., 462 U.S. at 97; Citizens for Alternatives to Radioactive Dumping v. U.S. Dep’t of Energy, 485 

F.3d 1091, 1098 (10th Cir. 2007). Thus the flaws in this analysis should not be excused. 

The Forest Service determined in its forest plan that managing the impacts of 

motorized access is important for maintaining long-term habitat capability for big game 

species. RW00179-RW00180. Forest plan components applying seasonal closures, discussed 

infra, direct the Forest Service to limit or avoid activities that harm elk production areas 

during time periods critical for elk reproductive success. RW00424. The Forest Service itself 

recognized growing concern that if declines in big game habitat effectiveness continue, some 

habitat areas may no longer be capable of supporting the number of animals sufficient to 

meet CPW’s population objectives. RW00180. As CPW repeatedly warned, the elk 

population in the project area is on a downward trend. RW052277; RW05264-RW05263.  

Protecting elk production areas and the elk rut is essential to ensuring elk 

reproductive success. See, e.g., RW05173 (“If elk are left inadequate calving-season habitat 

and can no longer escape disturbance . . . reproductive success in populations may decline”); 

RW10911 (“maintaining fall security areas and secure migration corridors is essential to . . . 

maintaining a diverse bull age structure”). CPW commented that given the long-term 

impacts to wildlife and the habitats they depend on, this Project has the potential to greatly 

impact CPW’s ability to manage wildlife populations in the area and successfully fulfill its 

mission. RW05218. CPW highlighted that “[t]he decisions made through this travel 

management process are likely to have serious implications on wildlife habitat and 

populations that could result in negative consequences in the area.” RW05265. See also 
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RW05252 (CPW’s elk management plan for DAU E-24, explaining that “[p]ublic land 

management plays a crucial role in elk population and elk habitat management”).  

In light of the downward population trend, impacts to elk habitat from the Project’s 

timing restrictions on motorized use deserves greater attention. Even if motorized use is 

only one of many factors potentially affecting the population’s decline in the project area, the 

Forest Service has the authority to manage motorized travel in a way that gives elk 

populations the benefit of the doubt. Given that discretion, the Forest Service has a duty to 

consider the impacts of its travel management decisions on important elk habitat during 

critical wildlife periods. The agency’s failure to do so violates NEPA and is arbitrary and 

capricious. 5 U.S.C. § 706(2)(A). 

II. The project is inconsistent with the San Juan Forest Plan in violation of the 
National Forest Management Act. 
 

The National Forest Management Act requires the Forest Service to manage its lands 

in compliance with the San Juan Forest Plan. 16 U.S.C. § 1604(i); 36 C.F.R. § 219.15(b) 

(1982); Ohio Forestry, 523 U.S. at 729-730; Utah Environmental Congress v. Bosworth, 372 F.3d 

1219, 1221 (10th Cir. 2004) (“To execute specific [forest plans], the Forest Service proposes 

individual projects”). The National Forest Management Act states that project level 

“[r]esource plans and permits, contracts, and other instruments for the use and occupancy” 

of the San Juan National Forest “shall be consistent with the land management plans.” 16 

U.S.C. § 1604(i); Colorado Off Highway Vehicle Coalition v. U.S. Forest Service, 357 F.3d 1130, 

1134 (10th Cir. 2004). A project is consistent with a forest plan if it is consistent with the 

desired conditions, objectives, standards, and guidelines approved in the forest plan. 

RW00777. In its review, this Court must determine “whether the [Forest] Service’s approval 
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[of the project] was arbitrary and capricious in light of the [forest] [p]lan’s direction.” Lamb v. 

Thompson, 265 F.3d 1038, 1047 (10th Cir. 2001).  

Standards and guidelines are the criteria and controls used to execute the strategy of a 

forest plan. RW00777. A guideline “is presumptively a requirement to meet desired future 

conditions and objectives, and/or ensure the long-term viability of resources.” RW00779;  see 

also 36 C.F.R. § 219.3 (1982) (defining “management direction” as “[a] statement of multiple-

use and other goals and objectives, the associated management prescriptions, and standards 

and guidelines for attaining them”) (emphasis added). In its 2013 San Juan Forest Plan, the 

Forest Service recognized “there may be circumstances that could generate or require 

alternative, more appropriate means for meeting desired future conditions and objectives,” 

or “where the need for a guideline no longer exists.” RW00779. However, where the Forest 

Service “finds that deviation from a guideline is necessary,” the agency “must record the 

reasons for deviation as part of the project decision and explain how the intent of the 

guideline—as established by the desired future conditions and objectives, and/or need to 

ensure long-term viability of resources—is being met through alternative means.” RW00779.  

The Forest Service concluded this Project is consistent with the San Juan Forest Plan. 

RW10805. Courts will defer to the Forest Service’s interpretation of its guidelines in the 

forest plan, unless the interpretation is plainly erroneous or inconsistent with the forest plan. 

See Lamb, 265 F.3d at 1047, where the Forest Service “actively and explicitly balanced, on the 

record, the provisions of the Forest Plan,” 265 F.3d at 1048-1049, here the Forest Service’s 

determination is not supported by the record. Specifically, the Forest Service’s ROD is 

inconsistent with the San Juan Forest Plan in several respects: (1) failing to limit or avoid 
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harms to elk production areas during times important for elk reproductive success; (2) 

reducing habitat effectiveness within elk production areas; (3) failing to maintain effective 

habitat components that support critical life functions for elk; and (4) failing to provide 

effective habitat capable of meeting state population objectives. 

Failure to conform with forest plan direction undermines the purpose and intent of 

the forest plan, which presumed the environmental protection measures in the chosen 

standards and guidelines would be applied at the project level to protect, enhance, and, 

where appropriate, improve resources related to terrestrial wildlife and wildlife species. 

RW00121. Adopting a project that is inconsistent with forest plan direction undermines 

assumptions in the forest plan analysis that site-specific projects will apply the forest plan 

direction to reduce and minimize impacts, RW00164, and maintain sustainable ecosystems, 

RW00163. In turn, this undermines the forest plan’s reliance on elk as a Management 

Indicator Species (“MIS”). RW00159 (“Changes in MIS populations could indicate that 

current management is affecting the composition, structure or function of associated 

habitats, or the management issue for which they were selected”); Utah Environmental Congress 

v. Bosworth, 439 F.3d 1184, 1190 (10th Cir. 2006) (noting “MIS are analogous to the famed 

canaries once used to monitor air in coal mines,” because “[t]hey are the ‘bellweather’ for 

other species” with similar habitat needs or population characteristics). 

a. The Forest Service failed to limit or avoid harms to elk production areas 
during times important for elk reproductive success. 
 

By allowing motorized use on trails that cut through elk production areas to start 

June 1, the Forest Service failed to limit or avoid harms to elk production areas during times 
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important for elk reproductive success as directed by the plain language of the forest plan. 

San Juan Forest Plan Guideline 2.3.59 states:  

Projects or activities that adversely impact . . . elk production areas should be 
limited or avoided. This will keep reproductive success from being negatively 
impacted from management activities by using access restrictions during the 
following periods . . . Elk: May 15-June 30.  

 
RW00812. The Forest Service admitted this Project is not consistent with Guideline 

2.3.59. RW10606. It stated that implementation of Guideline 2.3.59 is not necessary because: 

(1) elk habitat effectiveness is being maintained, RW09324; (2) habitat security areas help 

offset the impacts of motor vehicle use, RW09324; (3) long-term viability requirements are 

being met, RW10606; and (4) the ROD includes an adaptive approach to timing restrictions 

to ensure CPW population objectives are being met, RW10606. This response does not 

explain why the Forest Service thought deviation from Guideline 2.3.59 is necessary. See 

RW00779 (Forest Service “must record the reasons for deviation as part of the project 

decision”). The agency did not identify any reasons why the management situation for this 

project warrants a modified approach.  

The Forest Service also failed to explain how the Project meets the intent of 

Guideline 2.3.59 through alternative means. It did not address the agency’s duty to limit or 

avoid activities that adversely impact elk production areas during specific times important to 

elk reproductive success. Maintaining elk habitat effectiveness and habitat security, generally, 

is not synonymous with protecting elk production areas—defined as areas important for 

female elk during the spring calving season. See, e.g., RW00142 (explaining that forest plan 

standards and guidelines “were developed that address big game habitat effectiveness and 

capability, especially for” calving areas). The Forest Service itself explained that it analyzed 
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habitat effectiveness and wildlife security to address forest plan Guidelines 2.3.62 and 2.3.63. 

RW09322. The agency did not mention Guideline 2.3.59 or discuss elk production areas in 

its analysis of security areas and habitat effectiveness. RW09322-09323.  

Elk have three broad habitat requirements: feeding, cover, and rearing. RW09319. 

The Forest Service analyzed elk habitat effectiveness and habitat security in terms of forage 

and cover. See, e.g., RW09324 (Table 3-23, titled “Security Area Habitat Effectiveness 

Detail,” listing the amount of cover and forage in big game production areas). Protecting 

forage and cover habitat is not the same as protecting rearing habitat. The agency provided 

no explanation of how cover and forage protect the key aspects of elk production areas: 

female elk reproductive success during calving season. As noted above, the Forest Service 

failed to disclose or consider how timing restrictions on motorized use would impact female 

elk during the spring calving season in elk production areas. The Forest Service’s unanalyzed, 

conclusory assertions that protection of elk habitat effectiveness and security areas is 

sufficient to protect elk production areas are not supported by the record. 

The Forest Service’s statement that long-term viability requirements are being met is 

also insufficient. Citizen Groups explained that measuring the adequacy of seasonal 

restrictions based on loss of viability was insufficient because it failed to consider impacts to 

the particular elk production areas within the project area. RW09706. Even assuming long-

term viability requirements are being met, the record here shows that elk populations on the 

forest are experiencing a declining trend. RW05227. In particular, the elk population within 

the project area “is experiencing a decreasing calf to cow ratio despite hunting license 

reductions over the past 10 years.” RW05264; RW09868- RW09873. 
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Finally, the Forest Service’s reliance on an adaptive approach to timing restrictions 

directly contradicted the precautionary approach set forth by the forest plan. Under the 

agency’s adaptive management approach, changes to timing restrictions would only be 

triggered after collection of monitoring data showing a need, such as elk populations no 

longer meeting CPW population objectives. RW09326. In contrast, the plain language in 

Guideline 2.3.59 directs a precautionary approach to “keep reproductive success from being 

negatively impacted.” RW00812 (emphasis added). Waiting until monitoring shows harm to 

elk populations would not limit or avoid adverse impacts to elk production areas. RW05177 

(noting “limited evidence of proof of population impacts associated with human 

disturbances should not be confused as evidence of the relative absence of such an effect”). 

Reliance on adaptive management also improperly assumed the harms to elk habitat and elk 

population trends will be reversible. See RW05155 (“Increased energy demands and stress 

resulting from consistent human disturbance may lead to decreased reproductive success or 

the abandonment of traditional calving areas”); RW05149 (“Ward et al. (1980) also 

demonstrated that even productive habitats may be abandoned by elk if human disturbance 

was excessive.”). 

The Forest Service provided no explanation as to how maintaining elk habitat 

effectiveness or security areas, meeting long-term viability requirements, or reliance on an 

adaptive approach to timing restrictions met the intent of limiting or avoiding projects that 

adversely impact elk production areas and reproductive success during the calving period 

from May 15 through June 30. Allowing motorized use to start June 1 will harm elk 
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production areas in unique ways given that elk are particularly vulnerable during calving 

season.  

The agency’s decision to allow motorized vehicle use of trails through elk production 

areas starting June 1 contradicts its own record documenting how motorized use harms elk 

production areas and elk reproductive success. By allowing motorized use of trails starting 

June 1, the Forest Service authorized motor vehicles to cut directly through elk production 

areas for 30 of the 45 days identified in the forest plan as important for elk reproductive 

success. The project is inconsistent with the plain and unambiguous language of San Juan 

Forest Plan Guideline 2.3.59, and the Forest Service’s explanation for that inconsistency is 

contrary to NFMA, and arbitrary and capricious. 5 U.S.C. § 706(2)(A). 

b. The Project reduces habitat effectiveness within elk production areas in 
violation of the Forest Plan. 
 

The Forest Service’s selection of Alternative B Modified, allowing motorized use of 

trails through elk production areas during the critical calving season, improperly reduced 

habitat effectiveness within elk production areas in violation of the Forest Plan. San Juan 

Forest Plan Guideline 2.3.62 directs that:  

Projects or activities in . . . production areas, and important migration 
corridors should be designed and conducted in a manner that preserves and 
does not reduce habitat effectiveness within those mapped areas.  
 

RW00813. Despite this direction to design and conduct projects “in a manner that preserves 

and does not reduce habitat effectiveness within” mapped production areas (those areas 

occupied by the females from May 15 to June 15 for calving, RW09321), the Project 

authorizes motorized use of trails cutting through elk production areas starting June 1. 

RW10780. 
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The Forest Service asserted it addressed compliance with Guideline 2.3.62 through its 

analysis of habitat effectiveness and wildlife security. RW09322, RW10863. However, by 

failing to analyze the impacts of motorized trail use on elk production areas, the Forest 

Service ignored and minimized the Project’s impacts to habitat effectiveness within those 

mapped areas. Without an analysis of the impacts to elk production areas, the Forest Service 

failed to offer a rational explanation for how the Project meets forest plan direction to 

design and conduct projects and activities in a manner that preserves and does not reduce 

habitat effectiveness within elk production areas.  

The record is clear that motorized use of trails reduces elk habitat effectiveness. See 

RW05372; RW00179-RW00180. The Forest Service’s own analysis of elk habitat 

effectiveness shows that single track motorized trails will cut directly through elk production 

areas that are not included in security areas. Compare RW00819 (Figure 2.3.1 from San Juan 

Forest Plan, map of elk production areas) and RW05392 (project area map of elk production 

areas) with RW09470, RW09471, RW09472, RW10846 (maps of OHV and single track trails 

under Alternatives C, D, E, and B Modified). Allowing motorized use on trails that cut 

through elk production areas starting June 1 will reduce habitat effectiveness within elk 

production areas. This is inconsistent with the San Juan Forest Plan, in violation of NFMA. 

The Forest Service’s rationale is not supported by the record, and thus arbitrary and 

capricious. 5 U.S.C. § 706(2)(A). 

// 

// 

// 
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c. The Forest Service failed to maintain effective habitat components that 
support critical life functions for elk in violation of the Forest Plan. 

 
The Forest Service’s failure to disclose or consider impacts from motorcycle use to 

elk production areas in the spring, or the elk rut in the fall, renders its claim of consistency 

with San Juan Forest Plan Guideline 2.3.63 faulty. Guideline 2.3.63 directs that:  

In order to provide for healthy ungulate populations capable of meeting state 
population objectives, anthropomorphic activity and improvements across the 
planning area should be designed to maintain and continue to provide 
effective habitat components that support critical life functions. This includes 
components of size and quality on the landscape providing connectivity to 
seasonal habitats (wildlife travel corridors), production areas, . . . along with 
other habitat components necessary to support herd viability. 
 

RW00813. Despite this direction, the Project authorizes motorized trail use from June 1 

through October 30. RW10778. 

Again, the Forest Service asserts it addressed compliance with Guideline 2.3.63 

through its analysis of habitat effectiveness and wildlife security. RW09322, RW10863. 

However, the FEIS fails to analyze the impacts of motorcycles to elk production areas 

during calving or the elk rut during mating season. The Forest Service ignored the Project’s 

impacts to habitat that supports critical life functions for elk during critical wildlife periods. 

The record lacks a rational explanation for how the Project meets the intent of Guideline 

2.3.63 to design projects to maintain and continue to provide effective habitat components 

that support critical life functions, including production areas. 

The agency’s adaptive management approach – to modify timing restrictions only 

once elk no longer meet state population objectives – contradicts the clear language in the 

forest plan to provide for healthy ungulate populations capable of meeting state population 

objectives. It also undermines the Forest Service’s reliance on elk as a Management Indicator 
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Species (MIS) in the forest plan. RW00158 (San Juan Forest Plan FEIS identifying elk as 

MIS specifically because their population changes indicate the impacts of management 

activities). Elk population numbers are on a downward trend, RW05264-RW05263, and 

there is no dispute that spring calving and the fall rut are critical life functions for elk, 

RW05155 (“Reproduction and survival are fundamental to elk population status”). Given the 

evidence in the record showing motorcycle use cutting through habitat that supports critical 

life functions harms elk reproductive success, see, e.g., RW09320 n.19, the project does not 

maintain effective habitat components that support critical life functions for elk.  

Authorizing motorcycles through production areas during calving season, and the elk 

rut during mating season, does not reflect a plan to maintain and continue to provide 

effective habitat components that support critical life functions. This violates the San Juan 

Forest Plan. 

d. The Forest Service failed to provide effective habitat capable of meeting 
state population objectives. 

 
San Juan Forest Plan Desired Condition 2.3.22 states: “Management activities and 

human disturbance levels (especially in severe winter range, winter concentration areas, and 

calving grounds) provide effective habitat capable of meeting state population objectives.” 

RW00809. In its ROD and underlying FEIS for the Project, the Forest Service failed to 

manage motorized recreation activities in calving grounds to provide effective habitat 

capable of meeting state population objectives.  

Desired conditions reflect the overarching vision for management of the planning 

area. RW00777. Site-specific projects “should contribute to maintaining and/or achieving 

desired conditions.” RW00778. In its ROD and FEIS, the Forest Service failed to explain 
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how the Project contributes to maintaining or achieving Desired Condition 2.3.22. The 

Project is inconsistent with this desired condition and the record lacks a rational explanation 

showing how the Forest Service’s decision complies with this forest plan directive. Because it 

ignores impacts to elk production areas, the Forest Service cannot reasonably conclude that 

its decision authorizing motorized use on trails through elk calving grounds during the 

spring calving season provides effective habitat capable of meeting state population 

objectives. As a result, the Forest Service’s ROD and FEIS are arbitrary, capricious, and not 

in accordance with law. 5 U.S.C. § 706(2)(A). 

CONCLUSION 

For the foregoing reasons, Citizen Groups respectfully request that this Court declare 

the Forest Service’s approval of the Rico West Dolores Roads and Trails Project violates the 

National Environmental Policy Act, the National Forest Management Act, and their 

implementing regulations. This case presents a unique situation where the standard APA 

remedy of complete vacatur of the Forest Service’s decision will likely result in 

environmental harm from motorized use on the landscape, undermining the goals of the San 

Juan Forest Plan, National Forest Management Act, and 2005 Travel Management Rule. We 

will address the appropriate relief, including any potential injunctive relief, in supplemental 

briefing as necessary and as provided for in the joint case management plan. See [#24 at 5 ¶  

9]. 

Respectfully submitted and dated this 2nd day of August, 2019. 

 
/s/ Marla S. Fox   
MARLA S. FOX (OSB # 141648) 
WildEarth Guardians 
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P.O. Box 13086 
Portland, Oregon 97213 
Ph. (651) 434-7737 
mfox@wildearthguardians.org 
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Guardians in 18-cv-2354-MSK and Petitioner 
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/s/ John R. Mellgren   
JOHN R. MELLGREN (OSB # 114620) 
Western Environmental Law Center 
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