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Plaintiff Idaho State Snowmobile Association (“Plaintiff” or “ISSA”), by and through its 

undersigned counsel of record, Parsons Behle & Latimer, pursuant to Federal Rule of Civil 

Procedure 56, hereby respectfully submits this Memorandum in Support of Motion for Summary 

Judgment against Defendants U.S. Forest Service, The Sawtooth National Forest, Jim DeMaagd, 

and Mike Dettori (“Defendants”). 

I. INTRODUCTION 

The Court should grant summary judgment in favor of Plaintiff. In December 2018, 

Defendants banned snowmobile use on 72,447 acres of land within the Fairfield Ranger District. 

(Over-snow Vehicle Travel Management in the Northern Portion of the Fairfield Ranger District 

Final Decision Notice and Finding of No Significant Impact (the “Decision”).) The snowmobile 

ban was purportedly necessary to protect lynx, wolverine dens, and mountain goats. The Decision 

was arbitrary and capricious. Lynx and wolverine dens have never been observed in the Fairfield 

Ranger District. In addition, Defendants failed to cite any evidence that snowmobile users and 

mountain goats ever cross paths in the Fairfield Ranger District or that any such interactions have 

negative effects on the mountain goats. Indeed, the mountain goat population in the Fairfield 

Ranger District has seen exponential growth in the last 20 years, increasing by 87% between 2004 

and 2009 despite increased snowmobile use. Thus, the Court should vacate the Decision. 

II. MATERIAL FACTS1 

1. ISSA is a statewide organization representing various snowmobile clubs as well as 

numerous individuals and businesses throughout Idaho. (Declaration of Steve Shay in Support of 

 
1 Plaintiff has not submitted a separate statement of undisputed facts for two reasons. First, this is 

not a typical summary judgment motion; “the court’s review is limited to the administrative 
record, to which the Plaintiff and the Defendants have stipulated to.” Nw. Motorcycle Ass’n v. 
U.S. Dep’t of Agric., 18 F.3d 1468, 1472 (9th Cir. 1994). Second, the Scheduling Order indicates 
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Plaintiff’s Motion for Summary Judgment (“Shay Decl.”) ¶ 3.) The purposes of ISSA include to 

foster and promote snowmobiling as a healthy and family-friendly form of recreation and to 

support environmental stewardship and responsible recreation. (Declaration of Sandra Mitchell in 

Support of Plaintiff’s Motion for Summary Judgment (“Mitchell Decl.”) ¶ 4.) ISSA cooperates 

with public land-use regulatory agencies and advocates for the best interest of ISSA’s members 

when those agencies consider regulations that may impact ISSA’s members. (Mitchell Decl. ¶ 4.) 

2. In its effort to support environmental stewardship and responsible recreation, ISSA 

was the driving force behind a scientific study that analyzed the effects of winter recreation on 

wolverines. (Mitchell Decl. ¶ 5.) That study was completed in 2017. (Mitchell Decl. ¶ 5.) 

3. ISSA members highly value and frequently utilize the opportunity to ride 

snowmobiles in the national forests, including the Sawtooth National Forest and the Fairfield 

Ranger District in particular. (Shay Decl. ¶ 3.) 

4. Defendant United States Forest Service is a federal agency within the United States 

Department of Agriculture. (ECF No. 1 ¶ 5; ECF No. 9 ¶ 5.) The Forest Service is charged with 

administering and overseeing the United States National Forest System lands in accordance with 

applicable law. (ECF No. 1 ¶ 5; ECF No. 9 ¶ 5.) 

5. Defendant Sawtooth National Forest is a subunit of the United States Forest Service 

within the agency’s Intermountain Region. (ECF No. 1 ¶ 6; ECF No. 9 ¶ 6.) The Sawtooth National 

Forest’s main office is in Jerome, Idaho, and the Fairfield Ranger District office is in Fairfield, 

Idaho. (ECF No. 1 ¶ 6; ECF No. 9 ¶ 6.) 

 
that Plaintiff is required to submit a single motion that is not to exceed 30 pages. (ECF No. 15 at 
2.) 

Case 1:19-cv-00195-DCN   Document 23-1   Filed 01/31/20   Page 4 of 30



 

PLAINTIFF’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3 
4843-2490-2577v16 

6. Defendant DeMaagd was the Forest Supervisor of the Sawtooth National Forest. 

(ECF No. 1 ¶ 7; ECF No. 9 ¶ 7.) As the Forest Supervisor, DeMaagd is the ultimate authority for 

the procedures, actions, and decisions of the Forest and is charged with ensuring the Forest 

complies with applicable law. (ECF No. 1 ¶ 7; ECF No. 9 ¶ 7.)  

7. Defendant Dettori was the District Ranger for the Fairfield Ranger District, which 

is a subunit of the Sawtooth National Forest. (ECF No. 1 ¶ 8; ECF No. 9 ¶ 8.) 

8. On December 18, 2018 District Ranger Dettori signed the Decision. (AR 672–89.)2 

The Decision prohibits snowmobile use on an additional 72,447 acres of land within the Fairfield 

Ranger District. (AR 682.) District Ranger Dettori is responsible for interpreting and implementing 

the Decision’s prescriptions. (ECF No. 1 ¶ 8; ECF No. 9 ¶ 8.) 

9. The Fairfield Ranger District is a destination for a variety of winter recreation 

activities, including backcountry snowmobiling. (ECF No. 1 ¶ 11; ECF No. 9 ¶ 11.) 

10. Prior to 2018, ISSA members had snowmobiled in the northern portion of the 

Fairfield Ranger District, including the area now closed to snowmobile travel. (Shay Decl. ¶ 5.) If 

the snowmobile ban were not in place, ISSA members would have continued to snowmobile in the 

closure area. (Shay Decl. ¶ 6.) The snowmobile ban has reduced the recreational value of the 

Fairfield Ranger District to the members of ISSA. (Shay Decl. ¶ 7.) 

11. The Sawtooth National Forest Land and Resource Management Plan (the “Forest 

Plan”) specifically contemplates providing abundant access to backcountry snowmobilers. (AR 

499–500, 8909–11.) The Forest Plan states that its goals include providing “an array of winter 

recreation experiences, while mitigating conflicts between motorized and non-motorized use and 

 
2 Defendants lodged the administrative record with the court on October 17, 2019. (ECF No. 16.) 

Plaintiff cites to the Administrative Record with the abbreviation “AR.” 
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wintering.” (AR 499, 8910.) In addition, the Forest Plan’s specific objectives include providing 

“networks of marked and designated snow machine . . . routes and trailhead facilities” and 

“opportunities for backcountry winter recreation in areas without wintering wildlife conflicts.” 

(AR 499–500, 8911.) Finally, the Forest Plan’s “Desired Condition for Recreation Resources” 

includes providing “primitive settings where there are opportunities for solitude risk, and 

challenges”; “management of dispersed activities”; and “dispersed recreation sites.” (AR 609, 

8909.) 

12. Since 1974, the Fairfield Ranger District, in cooperation with the Idaho Department 

of Fish and Game (“IDFG”) has managed wintertime motorized vehicle closures to protect 

wintering wildlife, primarily elk. (ECF No. 1 ¶ 13; ECF No. 9 ¶ 13.) As indicated in the map 

below, the winter closure area constituted a relatively narrow strip of land prior to the Decision, 

stretching from east to west starting near Couch Summit, continuing along the South Fork of the 

Boise River, and ending at the western edge of the Fairfield Ranger District, near the town of 

Featherville. (ECF No. 1 ¶ 8; ECF No. 9 ¶ 8; AR 430.) 

// 

// 

// 

// 

// 

// 

// 

// 

// 

Case 1:19-cv-00195-DCN   Document 23-1   Filed 01/31/20   Page 6 of 30



 

PLAINTIFF’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 5 
4843-2490-2577v16 

 

 

13. Aside from this narrow strip of land, practically all the public land within the 

Fairfield Ranger District was open to snowmobiling during the winter. (AR 430.) However, the 

area north of the closure area was difficult to access during the winter due to the closure area acting 

as a legal barrier and the terrain to the east of the closure area acting as a physical barrier. (AR 

433, 673.)  

14. Monitoring of elk in the closure area along the Little and Big Smoky Creeks 

suggests that elk are no longer wintering in the eastern portion of the closure area. (ECF No. 1 ¶ 

13; ECF No. 9 ¶ 13.) 
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15. Numerous individuals own private land north of the closure area. (ECF No. 1 ¶ 15; 

ECF No. 9 ¶ 15.) During the winter, the only practicable way of accessing most of this private land 

is by traveling by snowmobile or other over-snow vehicles (“OSVs”) through the closure area on 

Forest Roads 094, 227, and 012, known as the Couch Summit to Fleck Summit Corridor. (ECF 

No. 1 ¶ 15; ECF No. 9 ¶ 15.) 

16. Even though motorized travel through the Couch Summit to Fleck Summit Corridor 

would ordinarily be prohibited during the winter, federal law entitles these private landowners to 

access their property for “reasonable use.” (AR 432, 672.) Prior to the Decision, these private 

landowners could obtain permits for themselves and their guests to use snowmobiles and other 

OSVs to access their property during the winter via the Couch Summit to Fleck Summit Corridor. 

(ECF No. 1 ¶ 16; ECF No. 9 ¶ 16.) As a result, these landowners and their permitted guests had 

practically unimpeded access to the public lands that lie north of the closure area. (ECF No. 1 ¶ 

16; ECF No. 9 ¶ 16.) 

17. The Fairfield Ranger District received numerous requests to open the Couch 

Summit to Fleck Summit Corridor for public OSV use during the winter so that all members of 

the public could access the land north of the closure area. (ECF No. 1 ¶ 17; ECF No. 9 ¶ 17.) 

18. According to the Decision, “the recent changes in how elk are using the area, the 

need to address landowner and public access issues through the closure area, and the challenges of 

effectively managing a permit system prompted the review of OSV travel for this area.” (ECF No. 

1 ¶ 18; ECF No. 9 ¶ 18.) Consequently, the Fairfield Ranger District initiated site-specific travel 

management planning for the area starting at the southern boundary of the closure area to the 

District’s northern border (the “Analysis Area”). (ECF No. 1 ¶ 18; ECF No. 9 ¶ 18.) 
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19. ISSA submitted comments related to this proposed action. (AR 1093–97, 1266–67, 

1444.) 

20. The Forest Service subsequently conducted an Environmental Assessment (“EA”), 

analyzing four alternative actions. (AR 424–525.) 

21. Under Alternative 1, the then-existing closure policy would remain in place. (AR 

439.) 

22. Under Alternative 2, the Forest Service would open the Couch Summit to Fleck 

Summit Corridor for public OSV use during the winter, and the Forest Service would authorize 

13.1 miles of new groomed snowmobile trail on the existing Forest Service roads. (AR 441–43.) 

However, the Forest Service would close an additional 72,447 acres of public land in the northern 

portion of the Fairfield Ranger District to OSV use. (AR 441–43, 503.)  Under this alternative, the 

permit system would be eliminated. (AR 441–43.) 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 
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23. Under Alternative 3, the then-existing closure area and permit system would remain 

in place. (AR 443–46.) In addition, the Forest Service would expand the closure area to include all 

the public land north of the original closure area. (AR 443–46.)  Alternative 3 would prohibit both 

the private landowners and the general public from using OSVs on public land north of the closure 

area. (AR 443–46.) 

// 

// 

// 

// 

// 
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24. Under Alternative 4, the Forest Service would open the Couch Summit to Fleck 

Summit Corridor for public OSV use during the winter and would authorize 13.1 miles of new 

groomed snowmobile trail on the existing Forest Service roads. (AR 446–47.) Under this 

alternative, the permit system would be eliminated, and the public would still be able to access the 

public land north of the closure area. (AR 446–47.) 

// 

// 

// 

// 

// 
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25. The EA analyzed the predicted effects on Canada lynx, wolverines, and mountain 

goats under each proposed alternative action. (AR 457–88.) And based on the analysis in the EA, 

District Ranger Dettori issued a draft of the Decision, adopting Alternative 2. (AR 578–95.) 

26. Lynx have never been documented in the Analysis Area, but the Analysis Area does 

contain some habitat that may be suitable for lynx. (AR 468–71.) One set of Lynx tracks was 

observed five miles north of the Analysis Area, but that observation occurred more than 20 years 

ago. (AR 469.) In addition, one confirmed lynx was taken 104 years ago approximately nine miles 

southwest of the Analysis Area. (AR 469.) Consequently, the EA concluded that “the probability 

of occurrence of lynx [in the Analysis Area] is considered low based on lack of known 

observations.” (AR 469.) 
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27. Despite the practically non-existent possibility of lynx even occurring in the 

Analysis Area, the EA concluded that Alternative 4 “would increase potential disturbance to lynx 

from over-snow recreation and the potential for mortality as a result of incidental trapping.” (AR 

474.) However, the EA conceded that “dispersed over-snow vehicle use” would have “no effect to 

mapped, predicted lynx habitat.” (AR 472.) 

28. Contrary to the EA, the Decision concluded that adopting Alternative 4 would 

endanger “predicted” lynx habitat in the Fairfield Ranger District. (AR 585–86.) 

29. According to the EA, “[i]ndividual [wolverines] generally have very large ranges 

and can cover large distances in very little time. In central Idaho home ranges average 384 square 

kilometers (148 square miles) for females and 1,582 square km (582) square miles for males.” (AR 

477.) Wolverines are known to travel through the Fairfield Ranger District, including the area 

subject to closure under Alternative 2. (AR 477–81.) 

30. Multiple scientific studies have failed to locate any wolverine dens on the Fairfield 

Ranger District. (AR 477–79.) Yet, the EA concludes that “potentially” up to two dens “may 

occur” within the Analysis Area. (AR 479.) 

31. Even if there are wolverine dens in the Analysis Area, the EA admits “wolverines 

appear to tolerate winter recreation in their home ranges, including denning females.” (AR 479.) 

In addition, “[p]otential wolverine habitats that have even high levels of winter recreation may 

support resident wolverines despite the potential for human disturbance.” (AR 479.) Indeed, 

“wolverine denning has been observed within recreated landscapes.” (AR 479.) Nevertheless, the 

EA concludes that Alternative 4 “would increase potential disturbance to wolverine dens from 

over-snow vehicle recreation and the potential for incidental trapping/mortality.” (AR 485.) 
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32. Relying on the EA, the Decision concluded there was “compelling evidence for 

securing areas free of disturbance within wolverine home ranges during the denning period.” (AR 

586.) The Decision then noted that “further research is needed to link population level metrics to 

habitat and habitat conditions.” (AR 586.) The Decision then assumed that “clearly at some point, 

displacement from high quality habitats would affect the reproductive and survival fitness of 

wolverines.” (AR 586.) However, the Decision does not identify at what “point” these effects 

might occur and does not attempt to identify any means of mitigating the risk of these possible 

effects short of entirely banning snowmobile access as proposed in Alternative 2. (AR 586.) 

33. According to the EA, a small population of mountain goats is known to exist on the 

north end of the Fairfield Ranger District. (AR 459.) That area was open to snowmobiling prior to 

the Decision. (AR 459–64.) 

34. The EA admits that “[i]n general, there is segregation between winter recreationists 

and wintering mountain goats since recreationists do not tend to seek out rocky, rugged terrain and 

low snow conditions as sought out by mountain goats.” (AR 462.) However, the EA concludes 

that there is still a “potential for interaction.” (AR 462.) According to the EA this potential 

interaction could possibly have negative impacts on mountain goats, but the EA admits that the 

scientific literature is sparse regarding this issue. (AR 462.) 

35. Prior to the Decision, snowmobilers had been routinely accessing and utilizing the 

north end of the Fairfield Ranger District. (AR 432–33, 462.) While access to the north of end of 

the District was somewhat limited due to the existing closure area, the EA conceded the 

“ineffectiveness of the existing closure between Couch and Fleck Summits (due to the number of 

landowners and guests riding through).” (AR 439.) Moreover, the EA noted that, prior to the 
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Decision, “due to the close proximity of occupied wintering mountain goat habitat and areas 

known to be travelled by over-snow vehicles, some level of disturbance [was] likely.” (AR 462.) 

36. Despite this repeated use by snowmobilers, IDFG aerial surveys have found that 

the population of mountain goats in the north end of the Fairfield Ranger District steadily increased 

over the last 25 years.  (AR 461.) In fact, IDFG instituted a hunting season for mountain goats in 

the Fairfield Ranger District in 2005. (AR 606.) IDFG then increased the number of hunting 

permits in 2007, demonstrating the steady increase and viability of the mountain goat population 

in the Fairfield Ranger District despite the supposed occasional disturbances caused by 

snowmobilers. (AR 606.) 

37. Nevertheless, the Decision concluded that “[w]intering mountain goats will 

benefit” from closing access to snowmobilers in the north end of the Fairfield Ranger District. 

(585–86.) 

38. ISSA submitted written objections to the EA (AR 1542–47) and to the proposed 

Decision (604–11).  

39. ISSA noted that the concerns regarding lynx were based “on mere speculation 

rather than quantified scientific data” because there was no evidence of any potential lynx in the 

Analysis Area or even in the areas adjacent to the Analysis Area. (AR 606, 1545.)  

40. Regarding wolverines, ISSA noted that the EA and draft Decision misrepresented 

the primary scientific study to which they cited and that the study actually shows wolverines may 

choose to live in high recreation areas and do not appear to suffer any ill effects. (AR 608, 1545.) 

Moreover, ISSA noted that incidental trapping has caused only six wolverine mortalities in the 

past 52 years. (AR 1545.) Consequently, the United States Fish and Wildlife Service (“USFWS”) 

had concluded that incidental trapping was not a serious threat to wolverines. (AR 1545.) 
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41. Regarding mountain goats, ISSA noted that there was no evidence “that the current 

level of over-snow vehicle use has had a negative effect to individuals and/or the population in the 

analysis area.” (AR 608.) Consequently, ISSA recommended performing a study to “evaluate the 

displacement and disturbance of wintering mountain goats due to over-snow vehicle activity” 

before imposing a complete ban on snowmobile activity. (AR 1543.) In addition, ISSA 

recommended identifying areas where mountain goats are actually wintering and then conforming 

any restrictions to the “actual mountain goat winter ranges.” (AR 1543.)  

42. Overall, ISSA noted that “[t]here is a need for additional clarification and current 

scientific data.” (AR 1544.) 

43. Despite these objections and the noted scientific uncertainty, District Ranger 

Dettori determined there was no need to prepare an environmental impact statement (“EIS”) and 

signed the Decision on December 18, 2018. (AR 672–89.) 

III. ARGUMENT 

A. ISSA Has Standing to Challenge the Decision. 

A plaintiff has standing if “(1) it has suffered an ‘injury in fact’ . . . ; (2) the injury is fairly 

traceable to the challenged action of the defendant; and 3) it is likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision.” Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180–81 (2000) (quoting Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560–561 (1992)). “[P]laintiffs adequately allege injury in fact when they 

aver that they use the affected area and are persons ‘for whom the aesthetic and recreational values 

of the area will be lessened’ by the challenged activity.” Id. at 183 (quoting Sierra Club v. Morton, 

405 U.S. 727, 735 (1972)). “An association has standing to bring suit on behalf of its members 

when its members would otherwise have standing to sue in their own right, the interests at stake 

are germane to the organization’s purpose, and neither the claim asserted nor the relief requested 
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requires the participation of individual members in the lawsuit.” Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 181 (2000). 

ISSA has standing to challenge the Decision. ISSA is a statewide organization representing 

various snowmobile clubs as well as numerous individuals and businesses throughout Idaho. (Shay 

Decl. ¶ 3.)  ISSA members highly value and frequently utilize the opportunity to ride snowmobiles 

in the national forests, including the Sawtooth National Forest and the Fairfield Ranger District in 

particular. (Shay Decl. ¶ 3.) Prior to 2018, ISSA members snowmobiled in the northern portion of 

the Fairfield Ranger District, including the area now closed to snowmobile travel. (Shay Decl. ¶ 5.) 

If the snowmobile ban were not in place, ISSA members would have continued to snowmobile in 

the closure area. (Shay Decl. ¶ 6.) The snowmobile ban has reduced the recreational value of the 

Fairfield Ranger District to the members of ISSA. (Shay Decl. ¶ 7.) Thus, ISSA has standing to 

challenge the Decision.  

B. Standard of Review. 

“Judicial review of agency action is governed by the Administrative Procedure Act 

(APA).” Cascadia Wildlands v. Bureau of Land Mgmt., No. 6:19-CV-00247-MC, 2019 WL 

4467008, at *3 (D. Or. Sept. 18, 2019). Under the APA, an agency action must be reversed if the 

action is “arbitrary, capricious, an abuse of discretion, or otherwise contrary to law.” 5 U.S.C. 

§ 706(2). “An agency’s action is arbitrary and capricious if the agency fails to consider an 

important aspect of a problem, if the agency offers an explanation for the decision that is contrary 

to the evidence, if the agency’s decision is so implausible that it could not be ascribed to a 

difference in view or be the product of agency expertise, or if the agency’s decision is contrary to 

the governing law.” Lands Council v. Powell, 395 F.3d 1019, 1026 (9th Cir. 2005) (internal citation 

omitted). “The court must defer to an agency conclusion that is fully informed and well-
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considered, but need not rubber stamp a clear error of judgment.” Anderson v. Evans, 371 F.3d 

475, 486 (9th Cir. 2004) (quotation marks and citation omitted). 

“[T]he court’s review is limited to the administrative record, to which the Plaintiff and the 

Defendants have stipulated to.” Nw. Motorcycle Ass’n v. U.S. Dep’t of Agric., 18 F.3d 1468, 1472 

(9th Cir. 1994). “Thus, the Court does not, as it would in ruling on an ordinary summary judgment 

motion, determine whether there is any genuine dispute of material fact.” GB Int’l v. Crandall, 

403 F. Supp. 3d 927, 931 (W.D. Wash. 2019). “Instead, summary judgment serves as a mechanism 

for deciding, as a matter of law, whether the agency action passes muster under the APA.” Id. 

C. Statutory and Regulatory Framework. 

In 2005, the Department of Agriculture promulgated a Travel Management Rule that 

“requires designation of those roads, trails, and areas that are open to motor vehicle use” in the 

National Forest System. Travel Management; Designated Routes and Areas for Motor Vehicle 

Use, 70 FR 68264-01. In designating such trails and areas, the responsible official must take certain 

environmental considerations into account, including minimizing “[h]arassment of wildlife and 

significant disruption of wildlife habitats.” 36 C.F.R. § 212.55. These considerations are often 

referred to as the “minimization criteria.” WildEarth Guardians v. Montana Snowmobile Ass’n, 

790 F.3d 920, 930 (9th Cir. 2015). The Ninth Circuit “do[es] not interpret the minimization criteria 

as requiring the agency to impose an absolute, discernible limit on snowmobile use, regardless of 

whether there are competing uses or resources.” Id. at 930 n.10 (quotation marks omitted). Instead, 

the Forest Service must merely “comply with the minimization criteria in a manner that is feasible, 

prudent, and reasonable in light of the agency’s multiple-use mandate.” Id.  

The responsible official must also follow the National Environmental Protection Act 

(“NEPA”). “NEPA imposes procedural requirements designed to force agencies to take a ‘hard 

look’ at environmental consequences.” Earth Island Inst. v. U.S. Forest Serv., 351 F.3d 1291, 1300 
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(9th Cir. 2003). “NEPA procedures . . . insure that environmental information is available to public 

officials and citizens before decisions are made and before actions are taken. The information must 

be of high quality. Accurate scientific analysis, expert agency comments, and public scrutiny are 

essential to implementing NEPA.” 40 C.F.R. § 1500.1. 

Finally, the responsible official must comply with the National Forest Management Act 

(“NFMA”). The NFMA establishes the statutory framework for management of the National 

Forest System. 16 U.S.C. §§ 1600 et seq. The goal of the NFMA is to provide for multiple uses of 

the National Forest System, including to provide for “outdoor recreation” and “diversity of plant 

and animal communities.” 16 U.S.C. § 1604(g)(3). The NFMA requires the Forest Service to 

develop a Land and Resource Management Plan (“Forest Plan”) for each National Forest, 

including the Sawtooth National Forest. 16 U.S.C. § 1604. “Each Forest Plan must set forth 

multiple use objectives to ensure recreation uses, maintain a diversity of plant and animal species, 

maintain the viability of native species, and enable timber yield from the forests.” Native 

Ecosystems Council v. U.S. Forest Serv., an agency of U.S. Dep’t of Agric., 418 F.3d 953, 957 n.1 

(9th Cir. 2005). Under the NFMA, the responsible official’s designation of trails and areas for 

motor vehicle use must be consistent with the Forest Plan. Id.; 16 U.S.C. § 1604(i). 

D. The Decision Violates NEPA Because It Does Not Rely on High-quality 
Scientific Evidence.  

The environmental effects of the snowmobile ban on lynx, wolverines, and mountain goats 

are highly uncertain. Under NEPA, Defendants were required to collect additional data and draft 

an EIS to resolve this uncertainty. Instead, the Decision relies on various assumptions that are 

unsupported by high-quality scientific evidence. 

Under NEPA, an agency must use high quality scientific information so that it will “not act 

on incomplete information, only to regret its decision after it is too late to correct.” Friends of the 
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Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir. 2000). To this end, an agency must prepare 

an EIS if the proposed agency action will “significantly affect[] the quality of the human 

environment.” 42 U.S.C. § 4332(C); 40 C.F.R. § 1502 et seq. An EIS “shall provide full and fair 

discussion of significant environmental impacts and shall inform decisionmakers and the public of 

the reasonable alternatives which would avoid or minimize adverse impacts or enhance the quality 

of the human environment.” 40 C.F.R. § 1502.1. “Before deciding whether to complete an EIS, 

government agencies may prepare a less formal EA which ‘briefly provides sufficient evidence 

and analysis for determining whether to prepare an environmental impact statement or a finding 

of no significant impact.’” Anderson v. Evans, 371 F.3d 475, 488 (9th Cir. 2004) (quoting 

Tillamook Cty. v. U.S. Army Corps of Engineers, 288 F.3d 1140, 1144 (9th Cir. 2002)). 

An agency’s finding of no significant impact is subject to judicial review. A “plaintiff need 

not show that significant effects will in fact occur.” Blue Mountains Biodiversity Project v. 

Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998) (quotation marks and citation omitted). Rather, 

“[i]t is enough for the plaintiff to raise substantial questions whether a project may have a 

significant effect on the environment.” Id. (quotation marks and citation omitted).  

Whether an impact is significant depends on both the “context” and “intensity” of the 

proposed action. Id. at 487 (quoting 40 C.F.R. § 1508.27). Context matters because “[s]ignificance 

varies with the setting of the proposed action. For instance, in the case of a site-specific action, 

significance would usually depend upon the effects in the locale rather than in the world as a 

whole.” 40 C.F.R. § 1508.27. The “intensity” of an impact does not depend on whether the impact 

is beneficial or detrimental to the environment.3 Id. (The agency must consider “[i]mpacts that are 

 
3 The need to complete a thorough scientific analysis of an agency’s proposed action is particularly 

acute when the agency’s only justification for the action is to benefit the environment. If the 
action would not in fact benefit the environment, then the action would be arbitrary and 
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both beneficial and adverse.”) Rather, “intensity” refers to the “severity of impact” and is evaluated 

using a list of criteria found in the relevant regulation. Id. “Any of these factors may be sufficient 

to require preparation of an EIS in appropriate circumstances.” Barnes v. U.S. Dep’t of Transp., 

655 F.3d 1124, 1140 (9th Cir. 2011). 

In determining the “intensity” of an impact, the agency must consider whether “the possible 

effects on the human environment are highly uncertain. . . .”4 40 C.F.R. § 1508.27. When present, 

this factor alone generally requires the agency to prepare an EIS. Barnes, 655 F.3d at 1140. Indeed, 

“[p]reparation of an EIS is mandated where uncertainty may be resolved by further collection of 

data, or where the collection of such data may prevent speculation on potential effects.” Id. 

(quotation marks and ellipsis omitted) (emphasis added). 

The effects of the snowmobile ban are highly uncertain. The Decision makes various 

assumptions that are unsupported by high-quality scientific evidence. These assumptions could 

have been avoided if Defendants had collected additional data and drafted an EIS. 

First, the Decision assumes that the snowmobile ban will protect lynx without any proof 

that lynx live in or near the Analysis Area. According to the EA, “[t]he closest, most recent, 

credible observation was a report from a US Fish and Wildlife Service biologist of lynx tracks near 

Alturas Lake in 1998 approximately five air-miles to the north of the analysis area. . . .” (AR 469.) 

 
capricious. Cf. Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of Land Mgmt., 
273 F.3d 1229, 1244 (9th Cir. 2001). 

4 An EIS must also be prepared when a proposed action may be “highly controversial.”  40 C.F.R. 
§ 1508.27. An action is highly controversial when there is “a substantial dispute [about] the size, 
nature, or effect of the major Federal action rather than the existence of opposition to a use.” 
Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998) 
(quotation marks and citation omitted) (alteration in original). In other words, an action is likely 
to be “highly controversial” when there is conflicting or competing scientific evidence regarding 
the effects of the action. See id. In contrast, the effects of an action are likely to be “highly 
uncertain” when there is a lack of high-quality scientific evidence. See Barnes, 655 F.3d at 1140. 
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There has never been a credible report of lynx within the Analysis Area. (Id.) In addition, the EA 

concluded that “no effect to mapped, predicted lynx habitat would result” from “dispersed over-

snow vehicle use.” (AR 472.) Contrary to the EA, the Decision concludes that the snowmobile ban 

will “improve security for mapped, predicted Lynx habitat. . . .” (AR 680.) Instead of assuming 

the snowmobile ban would protect lynx or lynx habitat, Defendants should have collected more 

data regarding whether lynx live in or near the Analysis Area. 

Second, the EA and Decision assume there are wolverine dens in the Analysis Area but no 

wolverine dens have ever been observed there. A wolverine study conducted from 1992 to 1995 

failed to discover any wolverine dens in the Analysis Area. (AR 477–79.) Then, in 2008, one 

wolverine den was observed approximately a quarter of a mile to the west of the Analysis Area. 

(AR 477–79.) However, the EA concludes that “based on the number of wolverine observations 

throughout the analysis area, it is expected that potentially up to two dens may occur.” (AR 477–

79.) This conclusion was apparently not based on any scientific analysis. Rather, the only evidence 

cited for this conclusion was the “personal observation” of David Skinner, a Forest Service wildlife 

biologist. (Id.)  “NEPA does not allow an agency to rely on the conclusions and opinions of its 

staff, however, without providing both supporting analysis and data.” Granat v. United States 

Dep't of Agric., 238 F. Supp. 3d 1242, 1248 (E.D. Cal. 2017), aff’d, 720 F. App’x 879 (9th Cir. 

2018). Mr. Skinner has admittedly not observed any wolverine dens in the Analysis Area. 

Consequently, it is unclear how or why he concluded there are up to two dens in the Analysis Area 

based on his “personal observation.”  

Notably, the EA concedes that “[i]ndividual [wolverines] generally have very large ranges 

and can cover large distances in very little time. In central Idaho home ranges average 384 square 

kilometers (148 square miles) for females and 1,582 square km (582) square miles for males.” (AR 
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477.) Thus, the fact that some wolverines have at times been observed in the Analysis Area does 

not mean those wolverines have dens in the Analysis Area. This error could be cured by collecting 

more recent data regarding the number and location of wolverine dens in the Analysis Area. 

Third, the EA and Decision assume that dispersed snowmobile use will negatively impact 

wintering mountain goats without citing high-quality scientific evidence. The EA admits that “[i]n 

general, there is segregation between winter recreationists and wintering mountain goats since 

recreationists do not tend to seek out rocky, rugged terrain and low snow conditions as sought out 

by mountain goats.” (AR 462.) However, the EA concludes that there is still a “potential for 

interaction” because mountain goat habitat in the analysis area is interspersed with “areas 

potentially sought out by recreationists.” (AR 462 (emphasis added)) According to the EA these 

potential interactions could possibly have negative impacts on mountain goats, but the EA admits 

that the scientific literature is sparse regarding this issue. (AR 462.)  

The EA’s analysis is based on speculation, not evidence or data. The EA fails to cite any 

evidence that there are any interactions between snowmobile users and mountain goats in the 

Analysis Area. Moreover, the EA fails to cite any evidence that these supposed interactions have 

negatively impacted mountain goats. Indeed, it is doubtful that snowmobile use has harmed 

mountain goats because the number of mountain goats in the Analysis Area increased by 87% 

between 2004 and 2009. (AR 1543.) All the while, snowmobile use in the Analysis Area has also 

been increasing. (AR 433, 462 (“[D]ue to the close proximity of occupied wintering mountain goat 

habitat and areas known to be travelled [currently] by over-snow vehicles, some level of 

disturbance is likely.”)) The Ninth Circuit has “warned that general statements about possible 

effects and some risk do not constitute a hard look absent a justification regarding why more 

definitive information could not be provided.” Blue Mountains Biodiversity Project v. Blackwood, 
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161 F.3d 1208, 1213 (9th Cir. 1998) (quotation marks and citation omitted). Instead of making 

unfounded assumptions, the Forest Service should have collected additional data and drafted an 

EIS to determine whether snowmobile users were interacting with mountain goats in the Analysis 

Area and, if so, whether those interactions were harmful to mountain goats.  

E. The Decision Is Arbitrary and Capricious in Violation of the APA.  

“To determine whether an agency violated the arbitrary and capricious standard, this court 

must determine whether the agency articulated a rational connection between the facts found and 

the choice made.” Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of Land Mgmt., 

273 F.3d 1229, 1236 (9th Cir. 2001). “An agency’s action is arbitrary and capricious if the agency 

fails to consider an important aspect of a problem, if the agency offers an explanation for the 

decision that is contrary to the evidence, if the agency’s decision is so implausible that it could not 

be ascribed to a difference in view or be the product of agency expertise, or if the agency’s decision 

is contrary to the governing law.” Lands Council v. Powell, 395 F.3d 1019, 1026 (9th Cir. 2005) 

(internal citation omitted). In other words, “[t]he court must defer to an agency conclusion that is 

fully informed and well-considered, but need not rubber stamp a clear error of judgment.” 

Anderson v. Evans, 371 F.3d 475, 486 (9th Cir. 2004) (quotation marks and citation omitted). 

The Decision arbitrarily and capriciously prohibits snowmobile use in the northern portion 

of the Fairfield Ranger District. The Decision suffers from numerous flaws. First, there is no 

evidence that lynx have ever existed in the Analysis Area nor is there any evidence that lynx live 

anywhere near the Analysis Area. Second, the Decision contradicts the EA in holding that 

dispersed snowmobile use may endanger predicted lynx habitat. Third, the Decision banned 

snowmobile use to protect wolverine dens. But two scientific studies failed to locate any wolverine 

dens in the Analysis Area. In short, the snowmobile ban cannot be justified on the basis of 
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protecting lynx or wolverine dens because there is no evidence that any lynx or wolverine dens 

even exist in the Analysis Area. 

This is not the first time an agency has attempted to regulate conduct on public land to 

protect wildlife without first showing that the wildlife live on that land. The Ninth Circuit’s 

decision in Arizona Cattle Growers’ Association is instructive because the court rejected the same 

type of flawed reasoning used by the Forest Service in this case. 273 F.3d at 1244. As discussed 

below, the Ninth Circuit held it is arbitrary and capricious for an agency to prohibit otherwise 

lawful conduct on public land to protect a species “without showing that the species exists on [the 

land].” Id. 

In Arizona Cattle Growers’ Association, the plaintiffs argued that various Incidental Take 

Statements issued by the USFWS under the Endangered Species Act (“ESA”) were arbitrary and 

capricious. Id. at 1233. The ESA prohibits the “take” of an endangered animal. Id. at 1237. “The 

ESA defines ‘taking’ as ‘to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, 

or to attempt to engage in any such conduct.’” Id. (quoting 16 U.S.C. § 1532(19)). This prohibition 

extends to actions taken or authorized by federal agencies. Id. at 1238. If an agency determines 

that a proposed action may have an adverse impact on an endangered species, it must initiate 

formal consultation with the USFWS. Id. at 1239. Among other things, the USFWS must 

determine whether any “incidental taking” of a protected species will occur because of the 

proposed action, i.e., a taking that “is incidental to, and not the purpose of, the carrying out of an 

otherwise lawful activity.” Id. at 1239 (quoting 16 U.S.C. § 1536(b)(4)). If such a taking will occur, 

the USFWS must issue an Incidental Take Statement that specifies reasonable and prudent 

measures to minimize the impact of the incidental taking and set forth terms and conditions that 

must be complied with by the federal agency or applicant. Id.  
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One of the plaintiffs in Arizona Cattle Growers’ Association sought a grazing permit on 

federal land. Id. at 1233–34. The USFWS subsequently issued Incidental Take Statements for ten 

species, including the razorback sucker and pygmy-owl. Id. “Although once abundant in the 

project area, the [USFWS] admitted that there ha[d] been no reported sightings of the razorback 

sucker in the area since 1991 and that effects of the livestock grazing program on individual fish 

or fish populations probably occur infrequently.” Id. at 1243 (quotation marks omitted). In 

addition, “[a]lthough the owl was historically found in small numbers throughout the geographic 

area at issue, no pygmy-owls were detected during 1997 surveys, and there had been no recent 

reports of pygmy-owls in most areas within the jurisdiction.” Id. at 1245. The Ninth Circuit held 

that it was arbitrary and capricious for the USFWS to issue the Incidental Take Statements because 

the USFWS’s “speculation that the species exist[] on the property is not supported by the record.” 

Id. at 1244. In other words, “[w]here the agency purports to impose conditions on the lawful use 

of [federal] land without showing that the species exists on it, it acts beyond its authority in 

violation of [the APA]” Id.  

Likewise, the Decision in this case is arbitrary and capricious because it assumes there are 

lynx and wolverine dens in the Analysis Area without sufficient supporting evidence. In 

designating trails and areas open to motor vehicle use, the Forest Service must seek to minimize 

“[h]arassment of wildlife and significant disruption of wildlife habitats.” 36 C.F.R. § 212.55. This 

requirement is the regulatory justification for the snowmobile ban. (AR 539–40.) As a simple 

matter of logic, wildlife cannot be harassed if they do not live in the Analysis Area. See Arizona 

Cattle Growers’ Ass’n, 273 F.3d at 1243–44. Consequently, the Decision must first establish to a 

“reasonable certainty” that lynx and wolverine dens exist in the Analysis Area before it imposes 

regulations under the pretext of preventing harassment of those animals. See id. (“[I]f the Fish and 
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Wildlife Service cannot satisfy the court to a reasonable certainty that a take will occur, then it is 

arbitrary and capricious for it to issue an Incidental Take Statement imposing conditions on the 

use of the land.”). The EA and Decision fail to make that threshold showing. Indeed, there is 

practically no evidence that lynx or wolverine dens exist in the Analysis Area. Consequently, it 

was arbitrary and capricious to conclude the snowmobile ban would protect lynx and wolverine 

dens from harassment. 

In addition, the Decision is arbitrary and capricious because there is no evidence 

snowmobile use will cause “significant disruption” of lynx habitat in the Analysis Area. Rather, 

the EA concludes that dispersed snowmobile use will have “no effect” at all on “mapped, predicted 

lynx habitat.” (AR 472.) Since there is no evidence lynx live in the Analysis Area and snowmobile 

use would have “no effect” on lynx habitat, it is arbitrary and capricious to ban snowmobile use to 

“improve security for mapped, predicted Canada lynx habitat.” (AR 585.) 

Instead of instituting the snowmobile ban, the Decision should have simply admitted there 

is practically no evidence lynx or wolverine dens exist in the Analysis Area and waited to collect 

more data before attempting to restrict snowmobile use. As Defendants themselves recognized, 

“what is right for today will be monitored and further adjusted over time. The Forest Supervisor 

will still have emergency closure authority at hand for urgent needs such as resource damage or 

user safety, and through an established public process, can consider new proposals adjusting 

motorized use as monitoring results suggest.” (AR 537 (emphasis added).) If lynx or wolverine 

dens are eventually discovered in the Analysis Area, the Forest Supervisor will have the authority 

to institute appropriate restrictions on snowmobile use. But, until there is evidence lynx or 

wolverine dens exist in the Analysis Area, a snowmobile ban in the name of protecting lynx and 

wolverine dens is and would be arbitrary and capricious. 
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F. The Decision Violates the NFMA Because It Is Inconsistent with the Forest 
Plan.  

Under the NFMA, the Decision must be consistent with the Sawtooth National Forest Land 

and Resource Management Plan (the “Forest Plan”). 16 U.S.C. § 1604; Greater Yellowstone Coal. 

v. U.S. Forest Serv., 12 F. Supp. 3d 1268, 1273 (D. Idaho 2014). The Forest Plan specifically 

contemplates providing abundant access to backcountry snowmobilers. (AR 499–500.) The Forest 

Plan states that its goals include providing “an array of winter recreation experiences, while 

mitigating conflicts between motorized and non-motorized use and wintering wildlife.” (AR 499, 

AR 8910.) In addition, the Forest Plan’s specific objectives include providing “networks of marked 

and designated snow machine . . . routes and trailhead facilities” and “opportunities for 

backcountry winter recreation in areas without wintering wildlife conflicts.” (AR 499–500, 8911.) 

Finally, the Forest Plan’s Desired Condition for Recreation Resources includes providing 

“primitive settings where there are opportunities for solitude risk, and challenges”; “management 

of dispersed activities”; and “dispersed recreation sites.” (AR 609, 8909.)  

The Decision is inconsistent with the Forest Plan because it eliminates a unique, high-

elevation, high-volume snow experience that exists nowhere else in the forest without identifying 

sufficient evidence of wintering wildlife conflicts. Plaintiff recognizes the need to restrict 

recreation when that recreation would harm wintering wildlife. However, the Decision does not 

provide any convincing evidence that snowmobile use in the closure area would cause conflicts 

with wintering wildlife. As discussed, there is no evidence that lynx live in the Analysis Area and 

there is no evidence that snowmobile use will damage lynx habitat. Further, the Decision 

improperly assumes there are potentially two wolverine dens in the Analysis area. Finally, the 

Decision improperly assumes that snowmobile users will interact with mountain goats and that 

those interactions will harm mountain goats. Consequently, the Decision is inconsistent with the 
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Forest Plan’s directive to provide “opportunities for backcountry winter recreation in areas without 

wintering wildlife conflicts.” 

IV. CONCLUSION 

The Court should grant summary judgment in favor of Plaintiff, vacate the Decision, and 

remand for further consideration.   

DATED THIS 31st day of January, 2020. 

 PARSONS BEHLE & LATIMER 
 
 
/s/ Norman M. Semanko 
Norman M. Semanko 
Bryce C. Jensen 
Attorneys for Plaintiff  
Idaho State Snowmobile Association 

 
  

Case 1:19-cv-00195-DCN   Document 23-1   Filed 01/31/20   Page 29 of 30



 

PLAINTIFF’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 28 
4843-2490-2577v16 

CERTIFICATE OF SERVICE 

I hereby certify that on this 31st day of January, 2020, I served a true and correct copy of 

the foregoing document on the parties listed below by their designated method of service. 

Bart M. Davis 
U.S. Attorney 
Christine G. England 
Assistant U.S. Attorney 
Washington Group Plaza IV 
800 East Park Boulevard, Suite 600 
Boise, ID 83712-7788 
Telephone: 208.334.1211 
Facsimile: 208.334.14134 
Christine.england@usdoj.gov 
Attorneys for Defendants 
 

 U.S. First Class Mail, Postage Prepaid 
 U.S. Certified Mail, Postage Prepaid 
 Federal Express 
 Hand Delivery 
 Electronic Mail or CM/ECF 

Lauren M. Rule  
ADVOCATES FOR THE WEST 
PO Box 1612 
Boise ID 83701 
(208) 342-7024 
lrule@advocateswest.org 
Attorney for Defendant-Intervenor Applicants 
 

 U.S. First Class Mail, Postage Prepaid 
 U.S. Certified Mail, Postage Prepaid 
 Federal Express 
 Hand Delivery 
 Electronic Mail or CM/ECF 

Marla S. Fox 
WildEarth Guardians 
P.O. Box 13086 
Portland, OR 97213 
Telephone: 651.434.7737 
mfox@wildearthguardians.org 
Pro Hac Vice for Defendant-Intervenor 
WildEarth Guardians 

 U.S. First Class Mail, Postage Prepaid 
 U.S. Certified Mail, Postage Prepaid 
 Federal Express 
 Hand Delivery 
 Electronic Mail or CM/ECF 

 

 
 
/s/ Norman M. Semanko 
Norman M. Semanko 
 
 

Case 1:19-cv-00195-DCN   Document 23-1   Filed 01/31/20   Page 30 of 30


