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INTRODUCTION 
 

We are living in a time of climate crisis—an existential threat to humanity posed by the 

runaway accumulation of greenhouse gases (GHGs) in the atmosphere, largely driven by the 

extraction and combustion of fossil fuels, including oil and gas. Yet the Bureau of Land 

Management (BLM) not only refuses to fully acknowledge this dire situation, but is actively 

pursuing an “energy dominance” agenda incompatible with reducing its GHG emissions, as 

needed to avoid climate catastrophe. With its head in the sand, BLM is rapidly selling off vast 

swaths of federal public lands for oil and gas development—from the Arctic to the Atlantic, and 

virtually everywhere in between—without ever fully considering the consequences of its actions.  

 The Greater Carlsbad region, or Permian Basin, in southeastern New Mexico sits at the 

center of BLM’s myopic push for ever-expanding oil and gas production. With new extraction 

technologies unleashing massive growth in oil and gas production in the region, the Permian 

Basin has recently become the world’s biggest oil play. But while the economic boom will 

inevitably come to a crashing end, the environmental impacts—to the climate, human health, and 

scare water resources—will last much longer. Yet BLM ignores these consequences.  

 In its haste to sell off public lands for oil and gas extraction, BLM has consistently failed 

to meet its obligations under the National Environmental Policy Act (NEPA), which require the 

agency to take a hard look at environmental impacts before it acts. BLM has refused to consider 

the cumulative impacts of its oil and gas leasing decisions in the context of the climate crisis, the 

Permian oil boom, and other BLM actions facilitating new oil and gas development. Moreover, 

while scientific evidence shows that avoiding climate catastrophe requires curtailing new fossil 

fuel development, BLM has instead sought to fast-track new oil and gas projects by unlawfully 
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 2 

limiting environmental review and restricting public involvement in the agency’s leasing 

decisions, through implementation of Instruction Memorandum (IM) 2018-034.  

 In this litigation, Plaintiff WildEarth Guardians (Guardians) challenges BLM’s Leasing 

Authorizations for 192 oil and gas leases covering approximately 62,000 acres of land in BLM’s 

Pecos District, issued after separate lease sales held in September 2017, December 2017, and 

September 2018. Guardians also challenges BLM’s adoption and implementation of 2018-034 

under the Federal Land Policy Management Act (FLPMA), NEPA, and the Administrative 

Procedure Act (APA).  

BACKGROUND 
 

I. BLM’S OIL AND GAS PLANNING AND MANAGEMENT FRAMEWORK 

 BLM manages onshore oil and gas development through a three-phase process. Each 

phase is distinct, serves distinct purposes, and is subject to distinct rules, policies, and 

procedures.  

 In the first phase, BLM prepares a broad-scale resource management plan (RMP), which  

establishes management priorities, and guides and constrains BLM’s future implementation-

stage management. 43 C.F.R. §§ 1600 et seq. The RMP determines which lands will be open to 

leasing for oil and gas, and under what general conditions, and must analyze the landscape-level 

impacts from predicted future development. A Reasonably Foreseeable Development Scenario 

(RFDS) underlies BLM’s assumptions regarding the pace and scope of oil and gas development 

within the RMP planning area.  

 In the second phase, BLM accepts the nomination of lease parcels, identifies parcel 

boundaries, and proceeds to sell and execute leases for those lands, in accordance with 43 C.F.R. 

§§ 3120 et seq. Once sold, the lease purchaser has the right to use as much of the leased land as 

is necessary to explore and drill oil and gas within the lease boundaries, subject to stipulations 
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attached to the lease. Id. § 3101.1-2. Absent a No-Surface-Occupancy stipulation, oil and gas 

leasing represents an “irretrievable commitment of resources,” before which NEPA requires 

assessment of all “reasonably foreseeable” impacts. 42 U.S.C. § 4332(2)(C)(v); New Mexico ex 

rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 718 (10th Cir. 2009).  

 The third-phase occurs once BLM issues a lease, where the lessee must submit to BLM 

an application for permit to drill (APD) prior to drilling. 43 C.F.R. § 3162.3-1(c). At this stage, 

BLM may condition the approval of the APD on the lessees’ adoption of “reasonable measures” 

whose scope is delimited by the lease and the lessees’ surface use rights. Id. § 3101.1-2.  

 On January 31, 2018, BLM issued IM 2018-034, overhauling BLM’s oil and gas leasing 

procedures “to streamline the leasing process from beginning … to end”—by half or more—and 

“expedite the offering of lands for lease.” AR_BLM_0012477; 0012433. Arbitrarily cutting short 

its lease sale and NEPA review periods, BLM sought to allow industry to “execute exploration 

and production strategies earlier,” explaining that “[r]educing the average time from acreage 

nomination to lease sale will be BLM’s measure of success.” AR_BLM_0012433.  Prioritizing 

the speedy processing of oil and gas leases over environmental protection and public 

involvement, BLM intended the new process “to result in additional revenue from increased 

lease sales and reduced costs for NEPA review, planning, responses to protests, and associated 

oil and gas program costs.” AR_BLM_0012480. 

 IM 2018-034 substantially changed BLM’s oil and gas leasing process, as illustrated in 

the table below:  
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IM 2010-117 

 

 
IM 2018-034 

§ III.A  Parcel Review Timeframe 
 
“[S]tate offices will develop a sales schedule 
with an emphasis on rotating lease parcel 
review responsibilities among field offices 
throughout the year to balance the workload 
and to allow each field office to devote 
sufficient time and resources to implementing 
the parcel review policy established in this IM. 
State offices will extend field office review 
timeframes, as necessary, to ensure there is 
adequate time for the field offices to conduct 
comprehensive parcel reviews.” 
AR_BLM_0012103. 
 

§ III.A  Parcel Review Timeframe 
 
“The timeframe for parcel review for a 
specific lease is to be no longer than 6 
months.” AR_BLM_0012478. 

§ III.C.7  Public Participation 
 
“State and field offices will provide for public 
participation as part of the review of parcels 
identified for potential leasing through the 
NEPA compliance documentation process.”  
AR_BLM_0012105 (emphasis added).  
 

§ III.B.5  Public Participation 
 
“State and field offices may provide for public 
participation during the NEPA process as part 
of the review of parcels identified for 
potential leasing.” AR_BLM_12479 
(emphasis added). 

III.E  NEPA Compliance Documentation 
 
“NEPA compliance documentation for oil and 
gas leasing must include an opportunity for 
public review … [F]ield offices will provide a 
30-day public review and comment period for 
the DNA. … [F]ield offices will provide a 30-
day public review and comment period for the 
EA and unsigned Finding of No Significant 
Impact (FONSI) of oil and gas leasing….” 
AR_BLM_0012106. 
 

III.D  NEPA Compliance Documentation 
 
“If the BLM concludes that a DNA will 
adequately document that existing NEPA 
analysis is sufficient to support the 
proposed action and the action is 
consistent with the RMP, no further public 
comment period is required for the DNA.” 
AR_BLM_0012479. 

III.G  Public Notification of Lease Sale 
 
“The state office will post the final sale notice 
at least 90 days prior to the sale date.” 
AR_BLM_0012107. 
 
 
 

IV.A  Public Notification of Lease Sale 
 
“The state office must post the [sale notice] at 
least 45 days prior to the start of the lease 
sale….” AR_BLM_0012479-80. 
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§ III.H  Lease Sale Parcel Protests 
 
“A 30-day protest period will begin the day the 
sale notice is posted….”  AR_BLM_12107. 

§ IV.B  Lease Sale Parcel Protests 
 
“A 10-day public protest period will begin 
the day the sale notice is posted….”  
AR_BLM_0012480. 
 

III.H  Lease Sale Parcel Protests 
 
“[A]ppeals will not automatically halt the 
auction or issuance of leases.” 
AR_BLM_0012107. 
 

§ IV.B  Lease Sale Parcel Protests 
 
“Parcels subject to protests that are not 
resolved (i.e., pending protests) will be 
offered for lease sale.” AR_BLM_0012480.  

 BLM regulations also allow for BLM officers to suspend lease sales pending resolution 

of administrative protests and appeals, 43 C.F.R. § 3120.1-3, but IM 2018-034 eliminated this 

discretion, specifically providing that “[p]arcels subject to protests that are not resolved (i.e., 

pending protests) will be offered for lease sale.” AR_BLM_0012480 (emphasis added).     

II. THE CHALLENGED AGENCY ACTIONS 

A. BLM’s September 7, 2017 Lease Sale. 

On June 7, 2017, BLM released a lease sale notice, draft Environmental Assessment 

(EA), and unsigned FONSI, initiating a thirty-day administrative protest period for the 

September 2017 lease sale. AR_BLM_002561. On July 6, 2017, Guardians timely filed its 

administrative protest. AR_BLM_002619.  

On September 7, 2017, BLM held the oil and gas lease sale, with 61 of the 62 offered 

parcels sold, totaling 15,331.91 acres. AR_BLM_002634.  

On March 30, 2018, more than six months after all parcels were sold, BLM denied 

Guardians’ protest, issued its Decision Record and signed FONSI, and issued all 61 leases to 

Lessees. AR_BLM_002758; 002639-51; 002638; 002761.1  

                                                
1 The lease totals referred to herein—192 parcels and approximately 62,000 acres—excludes 
leases subsequently cancelled by BLM and voluntarily dismissed from this case. ECF No. 29. 

Case 1:19-cv-00505-RB-SCY   Document 35   Filed 02/07/20   Page 11 of 51



 6 

B. BLM’s December 7, 2017 Lease Sale. 

On September 7, 2017, BLM released a lease sale notice, updated draft EA, and unsigned 

FONSI, initiating a thirty-day protest period for the December 2017 lease sale. 

AR_BLM_001422. On October 6, 2017, Guardians timely filed its administrative protest. 

AR_BLM_001494.  

On December 7, 2017, BLM held the oil and gas lease sale, with all 7 of the offered 

parcels sold, totaling 2,104.15 acres. AR_BLM_001508.  

On March 26, 2018, BLM issued its Decision Record and signed FONSI. 

AR_BLM_1510-13; 001514. On March 30, 2018, BLM denied Guardians’ protest, and issued all 

7 leases to Lessees. AR_BLM_001586; 001593.  

C. BLM’s September 2018 Lease Sale. 

On July 23, 2018, BLM released a lease sale notice, “final draft” EA and unsigned 

FONSI, initiating a ten-day protest period for the September 2018 lease sale. AR_BLM_006356. 

On July 30, 2018, Guardians timely filed its administrative protest. AR_BLM_005849.  

On September 5-6, 2018, BLM held the oil and gas lease sale, with all 142 of the offered 

parcels sold, totaling 50,796.88 acres. AR_BLM_006446.  

On October 22, 2018, BLM denied Guardians’ protest, issued its final EA and signed 

FONSI, and issued all 142 leases to Lessees. AR_BLM_006611; 006474; 006604.  

D. BLM’s Promulgation of IM 2018-034. 

On January 31, 2018, BLM promulgated IM 2018-034, overhauling BLM’s oil and gas 

leasing process. AR_BLM_0012477. IM 2018-034 was issued without any prior public notice or 

opportunity for Guardians or other members of the public to provide comment on its significant 

changes, including dramatically reducing public participation opportunities.   
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STANDARD OF REVIEW 
 
 The APA provides a right to judicial review for any “person suffering legal wrong 

because of agency action.” 5 U.S.C. § 702. Actions reviewable under the APA include final 

agency actions “for which there is no other adequate remedy in a court.” 5 U.S.C. § 704. 

The Court’s review of the merits of NEPA and FLPMA claims is governed by the APA. State of 

Utah v. Babbitt, 137 F.3d 1193, 1203 (10th Cir. 1998). Under the APA, courts must invalidate 

actions that are “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.” 5 U.S.C. § 706(2)(A). To survive scrutiny under this standard, “the agency must examine 

the relevant data and articulate a satisfactory explanation for its action including a rational 

connection between the facts found and the choice made.” Motor Vehicle Mfrs. Ass’n of U.S., 

Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (internal quotation omitted). An 

action is “arbitrary and capricious if the agency has relied on factors which Congress has not 

intended it to consider, entirely failed to consider an important aspect of the problem, [or] 

offered an explanation for its decision that runs counter to the evidence before the agency.” Id.  

STANDING 
 
 Guardians has organizational standing to challenge the Leasing Authorizations because 

its members have standing, the claims are germane to Guardians’ organizational purposes, and 

participation by individual members is not required for the relief sought. Comm. to Save Rio 

Hondo v. Lucero, 102 F.3d 445, 447 n.3 (10th Cir. 1996); Hunt v. Wash. State Apple Adver. 

Comm’n, 432 U.S. 333, 343 (1977). Guardians’ members have standing because they have 

shown: “(1) ‘injury in fact’; that is (2) fairly traceable to the challenged action; and (3) likely to 

be redressed by a favorable decision.” Sierra Club v. U.S. Dep’t of Energy, 287 F.3d 1256, 1264-

65 (10th Cir. 2002) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)).  
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 For injury-in-fact, Guardians must show that (1) “in making its decision without 

following [NEPA’s] procedures, the agency created an increased risk of actual, threatened, or 

imminent environmental harm,” and (2) “the increased risk of environmental harm injures 

[Guardians members’] concrete interests by demonstrating either [their] geographical nexus to, 

or actual use of the site of the agency action.” Lucero, 102 F.3d at 449. Guardians need not show 

its members have “traversed each bit of land that will be affected by a challenged agency 

action.” S. Utah Wilderness All. v. Palma, 707 F.3d 1143, 1155 (10th Cir. 2013). Rather, it is 

sufficient for members to specify areas they have visited, aver that these specific areas will be 

affected by oil and gas drilling, and state that their interests will be harmed by such activity. Id. 

at 1156.  

 Here, Guardians’ members are directly harmed by BLM’s Leasing Authorizations and IM 

2018-034. Guardians’ members regularly work in the Greater Carlsbad region documenting 

pollution in the oil and gas fields, Declaration of Nathalie Eddy (Eddy Decl.) (Ex. 1), and have 

extensively visited the area and recreated on and in the proximity of the lease tracts. Declaration 

of Rebecca Sobel (Sobel Decl.) (Ex. 2); Declaration of Rebecca Fischer (Fischer Decl.) (Ex. 3). 

On such visits, Guardians’ members have enjoyed BLM lands impacted by oil and gas 

development for camping, hiking, wildlife viewing, and scenic enjoyment. Sobel Decl. ¶ 11-15, 

24-36; Fischer Decl. ¶ 12. Guardians members’ plan to continue to regularly visit areas affected 

by the Leasing Authorizations for work and recreation, and have concrete plans to do so. See 

Eddy Decl. ¶ 32; Sobel Decl. ¶ 37.  

 Guardians’ members have personally experienced the widespread negative effects of oil 

and gas development in the Greater Carlsbad region, including air pollution, exhaust, noise 

pollution, and light pollution. Sobel Decl. ¶¶; 16-20, Eddy Decl. ¶¶ 19, 22-26, 30-31; Fischer 
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Decl. ¶ 12. Guardians members regularly use parcels sold by BLM, as well as adjacent lands 

within sight, sound, and smell of foreseeable development on the challenged lease parcels, 

demonstrating both a geographical nexus and actual use of affected areas. Sobel Decl. ¶¶ 24-36; 

Eddy Decl. ¶¶ 31; Fischer Decl. ¶ 12. Development of the challenged leases will further degrade 

air quality, scenic beauty, and solitude in areas used by Guardians’ members, reducing their 

enjoyment of these areas and likelihood of returning in the future. Sobel Decl. ¶¶ 24-36; Eddy 

Decl. ¶¶ 31-33. Guardians’ members have established injury-in-fact. 

  To establish traceability in NEPA cases, a plaintiff “need only trace the risk of harm to 

the agency’s alleged failure to follow [NEPA’s] procedures.” Lucero, 102 F.3d at 452. 

Guardians’ members’ injuries can be traced to BLM’s failure to take a hard look at the impacts 

of reasonably foreseeable oil and gas development, which threatens to degrade air quality, Sobel 

Decl. ¶¶ 20-21, 34; Eddy Decl. ¶ 7-8 17-22, 25-26, 30, 33, contaminate water resources, Sobel 

Decl. ¶¶ 5, 13, 15, 26, 30, 34; Eddy Decl. ¶¶ 8, 29, 34, and result in substantial GHG emissions, 

which contribute to climate change impacts. Sobel Decl. ¶ 22-23; Eddy Decl. ¶ 8. Guardians’ 

members have established traceability.  

 Finally, Guardians’ injuries would be redressed by a favorable decision because BLM 

would be made to properly analyze the full impacts of lease development under NEPA and 

provide additional opportunities for public involvement in its leasing process. This analysis 

could lead to denial of some or all of the challenged leases, or to modifications that would lessen 

GHG pollution, air and water pollution, and other environmental impacts. Eddy Decl. ¶¶ 34-35; 

Sobel Decl. ¶¶ 38-39; Fischer Decl. ¶ 26-27. A favorable decision would thus “avert the 

possibility that [BLM] may have overlooked significant environmental consequences of its 
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actions,” thereby redressing Guardians’ alleged harms. See Lucero, 102 F.2d at 452 (quotations 

omitted). Guardians’ members have established redressability.  

ARGUMENT 
 
I. BLM FAILED TO TAKE A HARD LOOK AT THE DIRECT, INDIRECT, AND 

CUMULATIVE IMPACTS OF ITS LEASING AUTHORIZATIONS ON 
GREENHOUSE GAS POLLUTION AND CLIMATE CHANGE 

A. NEPA’s Requirements. 

 NEPA is our “basic national charter for the protection of the environment.” 40 C.F.R. 

§ 1500.1. At its core, NEPA’s “twin aims” are to promote “informed agency decisionmaking and 

public access to information.” Richardson, 565 F.3d at 707. Accordingly, NEPA requires federal 

agencies to analyze and publicly disclose the environmental impacts of their actions and evaluate 

all reasonable alternatives to lessen or avoid those impacts. 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 

1502.14. “By focusing both agency and public attention on the environmental effects of 

proposed actions, NEPA facilitates informed decisionmaking by agencies and allows the political 

process to check those decisions.” Richardson, 565 F.3d at 703.  

 NEPA imposes “action-forcing procedures that require that agencies take a hard look at 

environmental consequences.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 

(1989) (internal quotation omitted). This “hard look” requirement ensures that the “agency has 

adequately considered and disclosed the environmental impact of its actions and that its decision 

is not arbitrary or capricious.” Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 

U.S. 87, 97 (1983). This examination “must be taken objectively and in good faith, not as an 

exercise in form over substance, and not as a subterfuge designed to rationalize a decision 

already made.” Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 692, 712 (10th Cir. 

2010) (internal quotation omitted).  
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 Despite primarily laying out procedural requirements, NEPA is fundamentally intended 

to drive on-the-ground results: 

Ultimately, of course, it is not better documents but better decisions that count. 
NEPA’s purpose is not to generate paperwork – even excellent paperwork – but to 
foster excellent action. The NEPA process is intended to help public officials make 
decisions that are based on understanding of environmental consequences, and take 
actions that protect, restore, and enhance the environment. 
 

40 C.F.R. § 1500.1(c). 
 

B. The Science of Climate Change. 

  For over thirty years, the Intergovernmental Panel on Climate Change (IPCC), the 

world’s preeminent scientific body devoted to solving the climate crisis, has been assessing 

climate science, evaluating the consequences of climate change, and formulating response 

strategies. The scientific evidence is clear and compelling—climate change is being fueled by the 

human-caused release of GHG emissions, in particular carbon dioxide (CO2) and methane. 

AR_BLM_0021096.0089; 0021092 (ES-2). For more than a decade, the IPCC has recognized 

global warming to be “unequivocal, as is now evident from observations of increases in global 

average air and ocean temperatures, widespread melting of snow and ice, and rising global 

average sea level.” AR_BLM_0021096.0080, 0086; AR_BLM_0018304-08. Yet ‘global 

warming’ does not begin to describe the catastrophic consequences of runaway climate change, 

which include not only increased heat waves, but worsened flooding, intensifying hurricanes, 

dying coral reefs, devastating drought and water stress, raging wildfires, and spread of tropical 

diseases. AR_BLM_0021096.0091-97; AR_BLM_0018304-08. 

 Here in the Southwest region, human-caused climate change is already “well underway,” 

and is projected to further exacerbate water supply shortages, increase the likelihood of 

“devastating” droughts, magnify wildfire impacts, “greatly alter[]” natural ecosystems, increase 

flood risks, and negatively impact agricultural productivity. AR_BLM_0021096.0321-.0326.  
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C. BLM Failed to Analyze the Cumulative Impacts of Its Lease Authorizations. 

The current climate crisis has been caused by the incremental, collective contribution of 

emissions from myriad sources, which is why courts have recognized that “[t]he impact of 

[GHG] emissions on climate change is precisely the kind of cumulative impacts analysis that 

NEPA requires agencies to conduct.” Ctr. for Biological Diversity v. Nat'l Highway Traffic 

Safety Admin., 538 F.3d 1172 (9th Cir. 2008). See also 40 C.F.R. § 1508.7 (“Cumulative impacts 

can result from individually minor but collectively significant actions taking place over a period 

of time.”). As the White House Council on Environmental Quality (CEQ) recognized in its 2016 

Climate Guidance, designed to assist federal agencies in addressing GHG emissions in their 

NEPA reviews:   

[T]he totality of climate change impacts is not attributable to any single action, but 
are exacerbated by a series of actions including actions taken pursuant to decisions 
of the Federal Government. Therefore, a statement that emissions from a proposed 
Federal action represent only a small fraction of global emissions is essentially a 
statement about the nature of the climate change challenge, and is not an 
appropriate basis for deciding whether or to what extent to consider climate change 
impacts under NEPA. Moreover … this approach does not reveal anything beyond 
the nature of the climate change challenge itself: the fact that diverse individual 
sources of emissions each make a relatively small addition to global atmospheric 
GHG concentrations that collectively have a large impact. 

AR_BLM_006203 (emphasis added) (withdrawn by 82 Fed. Reg. 16576 (April 5, 2017)). Just as 

the Trump administration’s denial of the climate crisis does not alter scientific reality, its 

withdrawal of the 2016 Climate Guidance does not change BLM’s obligation under NEPA to 

take a hard look and fully assess the significance of the climate impacts of its Leasing 

Authorizations. See San Juan Citizens All. v. BLM, 326 F. Supp. 3d 1227, 1243 & n.5 (D.N.M. 

2018) (finding 2016 Climate Guidance “persuasive and worthy of citation” despite having been 

previously withdrawn).  
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NEPA regulations and recent caselaw affirm BLM’s obligation to not simply evaluate 

individual leasing decisions in isolation, but to take into account “other past, present, and 

reasonably foreseeable future actions” in its analysis. 40 C.F.R. § 1508.7. WildEarth Guardians 

v. Zinke, 368 F. Supp. 3d 41 (D.D.C. 2019), held that BLM violated NEPA when the agency 

failed to take a “hard look” at the cumulative impacts of GHG emissions from several oil and gas 

leasing decisions, distinguishing between project impacts and broader cumulative impacts: 

“Although BLM may determine that each lease sale individually has a de minimis impact on 

climate change, the agency must also consider the cumulative impact of GHG emissions 

generated by past, present, or reasonably foreseeable BLM lease sales in the region and nation.” 

Id. at 77 (emphasis added). Consequently, the court held that “to the extent other BLM actions in 

the region—such as other lease sales—are reasonably foreseeable when an EA is issued, BLM 

must discuss them as well.” Id.  

So too here. BLM violated NEPA by failing to take a hard look at the cumulative impacts 

of leasing more than 62,000 acres of federal public lands for oil and gas development, in the 

midst of a massive Permian Basin oil boom and a deepening climate crisis. 

1. BLM’s “Cumulative Impacts” Assessment Failed to Account for Any Other 
BLM Actions. 

 BLM’s attempts to assess the cumulative climate impacts of its Leasing Authorizations 

were fundamentally flawed because BLM never considered any other “past, present, or 

reasonably foreseeable future actions,” including BLM actions, that may cumulatively impact 

the climate. 40 C.F.R. § 1508.7. Instead, BLM estimated direct and indirect GHG emissions 

from each individual lease sale, and deemed those direct and indirect emissions alone to 
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constitute a “cumulative” total.2 AR_BLM_001567 tbl.12; 002724 tbl.12; 006499 (“In 

addressing cumulative impacts, direct and indirect impacts are estimated.”). But this was not a 

proper cumulative impacts assessment because BLM failed to take into account any other 

actions, as NEPA requires. 40 C.F.R. § 1508.7; see WildEarth Guardians, 368 F. Supp. 3d at 

77.  

 Despite acknowledging the nearly 5 million acres of federal lands in New Mexico 

currently leased for oil and gas, BLM never assessed the cumulative climate impacts of the 

Leasing Authorizations when added to reasonably foreseeable development on these public 

lands. AR_BLM_002720. Instead, BLM simply noted that each of the challenged lease sales—

in isolation—would not “significantly change” the percentage of Federal minerals leased. 

AR_BLM_002619. But BLM never analyzed the incremental climate impacts from adding 

GHG emissions from the new Leasing Authorizations when added to the GHG emissions from 

millions of acres of existing leases.  

  By considering GHG emissions from the individual lease sales in isolation, BLM 

ignored the significant cumulative effects on climate from GHG emissions from its leasing 

activities across New Mexico, the region, and the nation. Fossil fuel development on federal 

lands, largely BLM lands, generates a significant portion of total U.S. emissions, an estimated 

1.34 billion tons CO2e3 in 2012, or 21% of all U.S. emissions. AR_BLM_00687. Federal fossil 

fuels account for approximately 3–4% of global GHG emissions. AR_BLM_00687. Just within 

the Carlsbad Field Office, there were more than 4,000 active federal oil and gas leases as of 

                                                
2 In fact, BLM did not even sum the direct and indirect emission estimates together. 
AR_BLM_01567 tbl.12; 002724 tbl.12; 006499. 
3 Agencies use “carbon dioxide equivalents” or “CO2e” to allow for a unified comparison of the 
climate impacts of various GHGs, such as CO2 and methane. AR_BLM_001566. 
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November 2013, covering about 1.96 million acres of public lands. AR_BLM_0017704. 

Moreover, in 2017 and 2018 alone, BLM leased or proposed to lease more than 550,000 

additional acres of publicly-owned lands for new oil and gas development. AR_BLM_005867-

68. Yet BLM has never assessed the cumulative climate impact of its actions to maximize fossil 

fuel development on its 700 million acre mineral estate.  

 Already-leased federal lands represent a staggering 42.7 billion tons CO2e of future 

emissions, enough to drive global warming above the internationally-recognized 1.5 ºC 

threshold. AR_BLM_00697. With unleased federal lands containing as much as 450 billion 

additional tons CO2e in potential emissions, AR_BLM_00697, avoiding catastrophic climate 

breakdown requires that “emissions from new federal fossil fuel leasing are precluded given the 

potential emissions from already-leased federal fossil fuels and those of non-federal fossil fuels.” 

AR_BLM_00705. Yet BLM failed to assess the cumulative climate impacts of the agency’s oil 

and gas leasing decisions at a regional or national scale. Particularly at the leasing stage—the 

point at which there is an irreversible and irretrievable commitment of federal oil and gas 

resources—BLM’s analysis cannot be so cursory.  

2. BLM “Cumulative Impacts” Assessment Failed to Account for the Permian 
Basin Oil and Gas Boom in the Greater Carlsbad Region. 

 BLM failed to analyze the cumulative climate impacts from GHG emissions from the 

Leasing Authorizations when added to GHG emissions from ongoing oil and gas development in 

the Greater Carlsbad region.4 According to BLM, “[t]he Permian Basin is one of the premier oil 

and gas producing regions in the United States, and prolific producing horizons occur in the New 

                                                
4 Oil and gas development has been ongoing in the Greater Carlsbad region for nearly a century; 
however, in recent years, the widespread adoption of horizontal drilling and multi-stage 
hydraulic fracturing (fracking) has opened up to production significant areas of “tight oil” 
previously uneconomical to extract, thereby enabling a surge in regional production. 
AR_BLM_0017703; 0018300.  
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Mexico portion of the basin in Eddy and Lea Counties.” AR_BLM_0017703. Containing “some 

of the most prodigious oil and natural gas minerals in the United States,” AR_BLM_0017371, 

including “the Wolfcamp shale formation recently assessed by the USGS as their largest 

resource assessment ever conducted,” AR_BLM_0017385, the region has “some of the highest 

potential in the United States for development in the near future.” AR_BLM_0012715. More 

than 32,000 active wells already pockmark the Greater Carlsbad region, including some 16,400 

on BLM lands just within the Carlsbad Field Office,5 AR_BLM_0018240, and BLM projects up 

to 16,000 new wells within the next 20 years. AR_BLM_0012485.  

 Illustrating the dramatic pace of the fracking boom, BLM was forced to update its 2012 

RFDS—a 20-year projection—after just two and a half years. AR_BLM_0012714. As BLM 

explained, “due to the dramatic growth in development since 2010 … the initial RFD quickly 

became outdated.” AR_BLM_0012714. An update was “required” to capture the “extremely 

active” development occurring in the region. AR_BLM_0012714-15. Yet BLM issued its 

Leasing Authorizations without assessing the cumulative environmental impacts of the 16,000 

new wells specifically predicted by the agency. AR_BLM_0012528; see also 

AR_BLM_0018297 (20-year projection of up to 6,044 Federal and 9,600 new non-federal wells 

within the Carlsbad Field Office). As courts have recognized, projected well development under 

BLM’s Reasonably Foreseeable Development Scenarios is, unsurprisingly, “reasonably 

foreseeable;” so NEPA requires BLM to assess “the cumulative impacts of those wells” in 

authorizing new oil and gas development. Diné Citizens Against Ruining Our Env't v. Bernhardt 

(Diné CARE), 923 F.3d 831, 853 (10th Cir. 2019), reh'g denied (June 24, 2019). Accordingly, 

                                                
5 BLM’s Pecos District includes both the Carlsbad Field Office and Roswell Field Office.  
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BLM was required to take into account impacts from the GHG emissions from 16,000 

foreseeable new wells projected by the agency in its cumulative impacts analysis.  

  By failing to consider the cumulative contribution of GHGs from the challenged Leasing 

Authorizations in the context of the ongoing Permian Basin oil and gas boom, BLM “entirely 

failed to consider an important aspect of the problem,” rendering its cumulative impacts analysis 

arbitrary. Motor Vehicle Mfrs., 463 U.S. at 43.  

3. BLM Failed to Consider an Important Aspect of the Problem When It 
Mischaracterized Established Climate Science and Ignored the Leasing 
Authorizations’ Contribution to the Climate Crisis.   

 To assess the severity of climate impacts resulting from additional GHG emissions from 

the Leasing Authorizations, BLM needed to account for the context of such emissions—a 

climate crisis largely driven by fossil fuel combustion. Further, under NEPA’s hard look 

requirement, an agency’s analysis of environmental impacts must be “fully informed,” “well-

considered,” and based on “[a]ccurate scientific analysis.” NRDC v. Hodel, 865 F.2d 288, 294 

(D.C. Cir. 1988); 40 C.F.R. §§ 1500.1(b), 1502.24. Yet BLM arbitrarily failed to acknowledge 

the scientific consensus that GHG emissions from fossil fuel combustion is the predominant 

cause of climate change. AR_BLM_0021096.0089; 0021092 (ES-2).  

 BLM’s excuse for avoiding a cumulative impacts analysis—uncertainty regarding the 

causal relationship between GHGs and climate change—is arbitrary because this excuse is 

contradicted by well-established science and the record. The agency downplayed the severity of 

the climate crisis, arguing that “while BLM actions may contribute to the climate change 

phenomenon, the specific effects of those actions on global climate are speculative given the 

current state of the science.” AR_BLM_002721, 001543 (emphasis added). But the science is 

“unequivocal” that the climate is warming, largely due to the burning of fossil fuels. 

AR_BLM_0021096.0201. Thus, new oil and gas development on BLM leased lands will 
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undoubtedly contribute to the climate crisis by releasing additional GHGs into the atmosphere. 

AR_BLM_0021096.0206.    

 Moreover, by ignoring current levels of GHG pollution from oil and gas operations 

across BLM lands in the region and nation, BLM failed to provide required information 

regarding the context of new GHG emissions. Without such context, “there is simply no way to 

determine what effect the [proposed] project will have on the environment and, consequently, no 

way to comply with NEPA.” Or. Natural Desert Ass’n v. Rose, 921 F.3d 1185, 1190 (9th Cir. 

2019) (quoting Great Basin Resource Watch v. BLM, 844 F.3d 1095, 1011 (9th Cir. 2016)). In 

effect, BLM dismissed new GHG emissions as insignificant because of the magnitude of 

emissions from other existing sources. But other sources’ emissions do not lessen the 

significance of the Leasing Authorizations’ GHG impacts. To the contrary, it is the total 

accumulation of GHG pollution in the atmosphere which threatens to push the climate system 

across dangerous and potentially irreversible “thresholds,” or tipping points. 

AR_BLM_0021096.0204. Thus, the significance of additional incremental emissions is actually 

magnified, not diminished, by their context—a climate crisis requiring the end of new fossil fuel 

development.  

4. BLM Failed to Assess the Severity of GHG Emissions and Climate Impacts 
From the Leasing Authorizations.  

 BLM’s assessment of cumulative climate impacts failed to “properly evaluate the 

severity of the adverse effects” from new GHG emissions resulting from the Leasing 

Authorizations. Robertson, 490 U.S. at 352. And in light of available tools to assess the severity 

and significance of new GHG emissions, BLM was arbitrary to claim that “determining the 

significance of any discrete amount of GHG emissions is beyond the limits of existing science.” 

See, e.g., AR_BLM_001543-44, 002698. In fact, measures do exist for evaluating the extent and 
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severity of the impacts of incremental GHG emissions, even where those emissions make up 

only a small fraction of national or global emissions.  

 One tool for doing so “is and was available: the social cost of carbon protocol,” which 

was “designed to quantify a project’s contribution to costs associated with global climate 

change.” High Country Conservation Advocates v. United States Forest Serv., 52 F. Supp. 3d 

1174, 1190 (D. Colo. 2014). BLM was aware of the social cost of carbon (SCC) protocol when it 

issued the Leasing Authorizations, but arbitrarily refused to use this tool. Developed by a federal 

Interagency Working Group, SCC is “a measure, in dollars, of the long-term damage done by a 

ton of [CO2]emissions in a given year.” AR_BLM_002632.0371. Conversely, SCC can represent 

“the value of damages avoided for a small emission reduction (i.e., the benefit of a CO2 

reduction).” AR_BLM_002632.0371. The EPA has explained: 

The SCC is meant to be a comprehensive estimate of climate change damages and 
includes changes in net agricultural productivity, human health, property damages 
from increased flood risk, and changes in energy system costs, such as reduced 
costs for heating and increased costs for air conditioning. 
 

AR_BLM_002632.0371. 

 As the EPA has explained, SCC estimates provide “a useful measure to assess the climate 

impacts of CO2 emission changes.” AR_BLM_002632.0371. For 2020, the median SCC value is 

$42 per metric ton, which increases over time as additional carbon emissions become more 

costly to society. AR_BLM_002632.0372, 002632.0484.  

 BLM’s cursory conclusion that SCC analysis for the lease sales “would not [have been] 

useful,” AR_BLM_001585; 006618, was arbitrary and lacks support in the record. Although 

courts will not mandate that an agency use a particular analytical method,6 an agency “must 

                                                
6 For example, carbon budget analysis allows new emissions to be placed into context of “the 
maximum amount of [GHGs] humanity can emit while still preserving a given chance of limiting 
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thoroughly explain” its decision to use or forego using an available analytical tool. See 

WildEarth Guardians, 368 F. Supp. 3d at 75 & n.30. Here, SCC analysis would have helped 

BLM assess the severity of climate impacts from the Leasing Authorizations. See Robertson, 490 

U.S. at 352. Even without fully quantifying the economic benefits of lease development, it would 

have been useful for decision-makers and the public to know—before BLM sold off even more 

public lands—that the cumulative societal cost from extraction and combustion of already-

leased federal lands is approximately $1.8 trillion.7 Full development of unleased federal fossil 

fuels would come at an estimated cost of $19.2 trillion.8 BLM’s refusal to avail itself of available 

tools needed to “properly evaluate the severity of the adverse effects” of GHG emissions from 

the challenged Leasing Authorizations violated NEPA. Id.    

5. BLM Arbitrarily Contradicted Itself When Concluding that Development of the 
Leases Would Have No Impact on Climate Change.  

 Every NEPA analysis must draw a “rational connection between the facts found and the 

choice made.” Motor Vehicle Mfrs., 463 U.S. at 43. Similarly, “an unacknowledged and 

unexplained inconsistency is the hallmark of arbitrary and capricious decision-making.” Bauer v. 

DeVos, 325 F. Supp. 3d 74, 109 (D.D.C. 2018). Here, BLM reasonably “assumed that leasing the 

parcels would lead to some type of development that would have indirect effects on global 

climate through GHG emissions,” AR_BLM_001544; 002698, but arbitrarily concluded that it 

was “not feasible to predict with certainty the net impacts from the proposed action on global or 

regional climate.” AR_BLM_002724; 001568; 006500. BLM also made the contradictory—and 

arbitrary—conclusion that “[t]he very small increase in GHG emissions that could result from 

                                                
average global temperature rise to a level that will not be catastrophic,” providing another tool 
for decision-makers and the public to assess the significance of new emissions. 
AR_BLM_0000000686. 
7 $42/ton * 42.7 billion tons = $1.8 trillion. BLM_AR_00697; 002632.0484.   
8 $42/ton * 450 billion tons = $19.2 trillion. BLM_AR_00697; 002632.0484.  
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approval of the action alternatives would not produce climate change impacts that differ from the 

No Action Alternative.” AR_BLM_002724; 001568; 006500. BLM’s unacknowledged, 

unexplained, and inconsistent conclusion that that there would be no climate impacts from 

development of the challenged leases was arbitrary given the agency’s contradictory assumption 

that there will be such impacts, even if the impacts could not be precisely predicted.  

 In San Juan Citizens Alliance v. BLM, 326 F. Supp. 3d 1227, 1248 (D.N.M. 2018), this 

Court specifically rejected BLM’s use of identical inconsistent language in the agency’s 

conclusions regarding the GHG and climate impacts of another oil and gas leasing project. 

There, the Court recognized that a determination of insignificance regarding potential GHG 

impacts is a “different conclusion, scientifically, from the conclusion that an agency action 

‘would not produce climate change impacts that differ from the No Action alternative.’” Id. 

(emphasis in original). Recognizing that “[c]umulative impacts can result from individually 

minor but collectively significant actions taking place over a period of time,” 40 C.F.R. § 1508.7, 

the Court explained that “[i]t is the broader, significant ‘cumulative impact’ which must be 

considered by an agency, but which was not considered in this case.” San Juan Citizens All., 326 

F. Supp. 3d at 1248. So “[w]ithout further explanation, the facile conclusion that this particular 

impact is minor and therefore ‘would not produce climate change impacts that differ from the No 

Action Alternative,’ is insufficient to comply with Section 1508.7.” Id. (citing Ctr. for Biological 

Diversity, 538 F.3d at 1217).  

 … 

 Here, given the robust body of scientific information before the agency warning about 

climate disruption and identifying the BLM’s role in driving oil and gas production, GHG 

emissions, and climate change, the agency “failed to consider an important aspect of the 
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problem” when it refused to take a hard look at the cumulative climate impacts of its Leasing 

Authorizations. Motor Vehicle Mfrs., 463 U.S. at 43. 

D. BLM Failed to Analyze Direct and Indirect GHG Emissions and Climate Impacts of 
the Leasing Authorizations.  

 NEPA’s hard look requirement means agencies must ensure that “the adverse 

environmental effects of the proposed action are adequately identified and evaluated.” 

Robertson, 490 U.S. at 350 (emphasis added). But while BLM estimated direct and indirect 

emissions from its Leasing Authorizations, the agency failed to “evaluate the severity of the 

adverse effects” resulting from those emissions, as NEPA required. Id. at 352.  

For direct emissions, BLM estimated direct wellhead GHG emissions, but provided no 

analysis of resulting climate impacts from those additional emissions. AR_BLM_002700-01 & 

tbl. 7;9 001545-46 & tbl. 7; 006497-98 & tbl. 9. Instead, BLM merely compared estimated 

annual GHG emissions to total direct oil and gas wellhead emissions at a national, state-wide, 

and regional level. But standing alone, BLM’s emissions estimates and comparison table provide 

no meaningful information regarding the impacts of additional GHG emissions from the Leasing 

Authorizations. Simply comparing project emissions to total emission levels is, in effect, no 

analysis at all because, as the CEQ has recognized, such a comparison “does not reveal anything 

beyond the nature of the climate change challenge itself: the fact that diverse individual sources 

of emissions each make a relatively small addition to global atmospheric GHG concentrations 

that collectively have a large impact.” AR_BLM_006203.  

BLM similarly estimated indirect GHG emissions from downstream combustion of oil 

and gas extracted from the leased parcels, but left decision-makers and the public in the dark 

                                                
9 Table 7 is misidentified in the Sept. 2017 EA as Table 8, but consistently described in the text 
as Table 7. AR_BLM_002700-01.  
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regarding the severity of resulting climate impacts. Further, BLM did not quantify or assess 

GHG emissions from transporting oil and gas produced from the leased parcels, despite 

acknowledging that about 10% of total lifecycle emissions from oil production is transportation-

related. AR_BLM_001545; 002700. 

BLM’s failure to assess the severity of climate impacts from the direct and indirect GHG 

emissions of the Leasing Authorizations is inexcusable given the availability of the SCC 

protocol, “a useful measure to assess the climate impacts of CO2 emission changes.” 

AR_BLM_002632.0371. As explained above, BLM failed to provide any basis or support for its 

conclusory determination that SCC analysis “would not be useful.” AR_BLM_001585; 006618. 

To the contrary, it would have been useful to the public and decision-makers for BLM to 

disclose, for example, that the downstream emissions from the September 2018 lease sale alone 

would have an estimated social cost of $9.5 billion.10 By failing to assess the severity of impacts 

from direct and indirect GHG emissions—using the SCC protocol or any other available 

methodology—BLM failed to take a hard look at the Leasing Authorizations’ climate impacts. 

II. BLM FAILED TO TAKE A HARD LOOK AT THE IMPACTS OF THE 
LEASING AUTHORIZATIONS ON AIR AND WATER RESOURCES 

A. BLM Failed to Take a Hard Look at Air Quality Impacts, Particularly Ozone 
Pollution.  

 BLM failed to take a hard look at the air quality impacts of lease development, 

particularly emissions of nitrogen oxides (NOx) and volatile organic compounds (VOCs), which 

are primary contributors to ozone formation. 80 Fed. Reg. 65292, 65299 (Oct. 26, 2015). EPA 

has recognized a link between elevated ozone levels and “an array of adverse health effects that 

include reduced lung function, increased respiratory symptoms and pulmonary inflammation; 

                                                
10 $42/ton * 225,099,779 tons = $9.45 billion. AR_BLM_006499; 002632.0484.  
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effects that contribute to emergency department visits or hospital admissions; and mortality.” Id. 

at 65294.     

 Although nationwide, ozone concentrations have decreased on average by 22% from 

1990 to 2015, AR_BLM_0019070, ozone concentrations in Carlsbad have actually increased 8% 

from 2000 to 2012. AR_BLM_19070-71. Ozone “levels are close to the regulatory limit” in 

Carlsbad, AR_BLM_0012874, and BLM expects regional air pollution to further increase from 

2010 to 2035. AR_BLM_0012876. And BLM’s “data suggest that oil and gas production 

activities are significant contributors to emissions” in the region. AR_BLM_0017691. 

 To properly assess the severity of ozone pollution impacts from the Leasing 

Authorizations, BLM needed to (1) estimate potential additional emissions from lease 

development, and (2) place those emissions in context of current ozone pollution levels. But 

here, BLM failed to do either.  

1. BLM Arbitrarily Refused to Estimate Direct Emissions of Ozone Precursor 
Pollutants From the Leases Using Available Emissions Calculators.  

 BLM had tools available to calculate potential direct emissions of ozone precursors, 

VOCs and NOx, but arbitrarily and without explanation, chose not to utilize them, despite 

acknowledging that ozone was “the pollutant of most concern” in the region. AR_BLM_002697; 

001542; 006495. Moreover, as BLM explained in its Technical Report, “necessary before further 

analysis can be done is an estimate of actual emissions, or an emissions inventory.” 

AR_BLM_0019023. Yet BLM failed to quantify potential VOC and NOx emissions, arguing that 

it was “not feasible to directly quantify emissions.” AR_BLM_002697; 001542. The record, 

however, contradicts BLM’s statement, as the agency’s Air Resources Technical Report 

provided “an estimated emissions calculator for one well” that would have allowed BLM to 

estimate emissions for various pollutants, including VOCs and NOx. AR_BLM_006494; 
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AR_BLM_0020156 (Carlsbad Field Office estimate of 4.46 tons VOC emissions and 4.53 tons 

NOx emissions over average individual well lifetime). Thus, BLM had the tools needed to 

calculate potential direct emissions, but arbitrarily, and without explanation, chose not to utilize 

them. See Motor Vehicle Mfrs., 463 U.S. at 52 (“The agency must explain the evidence which 

is available, and must offer a rational connection between the facts found and the choice made.”) 

(internal quotation omitted). 

2. BLM Downplayed Existing Ozone Pollution Levels in the Greater Carlsbad 
Region, Resulting in an Arbitrary Conclusion Regarding the Air Quality 
Impacts of Lease Development.   

 BLM arbitrarily relied on an outdated ozone pollution limit to support its conclusion that 

additional ozone pollution from its Leasing Authorizations would not cause significant air 

quality impacts. Specifically, the September 2017 and December 2017 EAs compared 2013 

design values (monitored pollution levels) to the federal ozone limit then in effect. 

AR_BLM_001527; 002679.11 But BLM arbitrarily failed to explain that this ozone limit (0.075 

ppm) had been tightened in 2015 (0.070 ppm). 80 Fed. Reg. at 65,294.  

 BLM’s use of an outdated, weaker federal standard is not merely fly-specking, but a 

significant error, particularly because the Eddy County design value was 0.071 ppm, above the 

ozone limit in effect at the time of BLM’s approvals. AR_BLM_001527; 002679. Yet before 

authorizing additional oil and gas leasing—and thereby exacerbating the ozone pollution 

problem—BLM never acknowledged that ozone levels in the region were already at, or even 

exceeding, federal health limits. Absent consideration of current conditions—including existing 

pollution levels and appropriate health standards—“there is simply no way to determine what 

effect the project will have on the environment and, consequently, no way to comply with 

                                                
11 In its September 2018 EA, BLM correctly identifies the 2015 ozone limit. AR_BLM_006601.  
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NEPA.” Rose, 921 F.3d at 1190 (internal quotation omitted. See also WildEarth Guardians v. 

OSM, 104 F. Supp. 3d 1208, 1228 (D. Colo. 2015) (vacated as moot) (“More stringent standards 

would arguably make the same action more significant.”) 

 Without understanding just how close current pollution levels were to exceeding federal 

health standards or estimating additional emissions from future oil and gas development, BLM 

was arbitrary to conclude that “[t]he additional NO2 and VOCs emitted from any oil and gas 

development on these leases are likely too small to have a significant effect on the overall ozone 

levels of the area.” AR_BLM_002697; 001542; see also AR_BLM_006601 (“The potential 

amounts of ozone precursor emissions of NOx and VOCs from the proposed lease sale are not 

expected to impact the current design value for ozone….”).  

3. BLM Failed to Assess the Cumulative Air Quality Impacts From Its Leasing 
Authorizations.  

 BLM was required to assess the cumulative impacts of its Leasing Authorizations on air 

quality, including ozone levels, “when added to other past, present, and reasonably foreseeable 

future actions….”  40 C.F.R. § 1508.7. BLM, however, evaluated the air quality impacts of the 

challenged leases completely in isolation, failing to account for either (1) the three challenged 

lease sales, or (2) 16,000 new wells projected by BLM’s RFDS. BLM’s failure to assess 

cumulative impacts on air quality from rapidly expanding oil and gas production in the Greater 

Carlsbad region violated NEPA.  

 First, BLM never considered the collective impacts of just the three challenged lease 

sales covering more than 62,000 acres and with potential development of more than 1,600 new 

oil and gas wells, despite all being conducted by BLM within the Pecos District within a single 

year’s time. Second, BLM failed to consider foreseeable air quality impacts, including ozone 

pollution, resulting from the 16,000 new oil and gas wells projected by BLM’s Reasonably 
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Foreseeable Development Scenario. AR_BLM_0012528. See Diné CARE, 923 F.3d at 853. In 

its Draft RMP, BLM has projected that “by 2021, areas may be exceedance of the new ozone 

standard of 70 ppb due to foreseeable development,” but BLM never assessed the cumulative air 

quality impacts of such development before issuing the challenged leases. AR_BLM_0018310.   

 NEPA required BLM to assess the cumulative air quality impacts of its Leasing 

Authorizations when added to foreseeable future development, including BLM’s RFDS. 40 

C.F.R. § 1508.7; AR_BLM_0012528. See Diné CARE, 923 F.3d at 853. BLM’s failure to do so 

was arbitrary and capricious.  

B. BLM Failed to Take a Hard Look at Impacts to Water Resources from Its Leasing 
Authorizations.  

 BLM also failed to assess the cumulative impacts on water resources resulting from 

development of the challenged leases, when added to other cumulative water uses in the Greater 

Carlsbad region.  

1. BLM Failed to Take a Hard Look at Water Quality Impacts to Vulnerable Karst 
Aquifers. 

Horizontal drilling and multi-stage fracking pose significant risks to groundwater 

resources, particularly the area’s vulnerable karst aquifers. In karst areas, characterized by 

sinkholes, caves, and sinking streams, “water moves rapidly underground through fractures and 

open conduits.” AR_BLM_0018309. Accordingly, groundwater in karst areas is particularly 

“vulnerable to pollution” because “[w]ater and pollutants can travel significant distances in short 

periods of time and are very difficult to clean up once released into the environment.” 

BLM_AR_0017636. With the Greater Carlsbad region “one of the largest cave and karst 

landscapes in the world,” AR_BLM_0017385, “[r]apid oil and gas exploration, drilling, and 

production in karst terrains in southeastern New Mexico are posing increased potential for 

contamination of critical groundwater sources.” AR_BLM_0021315. But while BLM generally 
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identified the potential for oil and gas development to “pollute groundwater recharge areas and 

adversely impact water quality,” AR_BLM_001549; 002703, the agency failed to take a hard 

look at the severity of such impacts. See Robertson, 490 U.S. at 350 (requiring impacts to be 

“adequately identified and evaluated”) (emphasis added). Instead, BLM simply noted that 

adherence to “design measures would minimize potential effects to groundwater quality.” 

AR_BLM_001549; 002704.12  

 BLM’s cursory conclusion—that groundwater pollution will be minimized by design 

measures—is belied by the record, which shows that fracking fluids are already entering area 

aquifers due to oil and gas drilling. AR_BLM_001549; 002704; 0021319. While “[t]here has not 

been a systematic analysis of karst ground water in this region,” AR_BLM_0021315, BLM 

scientists began a tracer dye study in 2005 to evaluate potential groundwater contamination risk. 

AR_BLM_0021317. Tracer dyes, mixed with the drilling fluids of oil and gas wells being drilled 

in the area, were later detected in vital water resources, including a City of Carlsbad water 

monitoring well, Jurnigan Spring, and Blue Springs—the region’s largest spring—providing 

“conclusive results” that drilling fluids “do enter the aquifers.” AR_BLM_0021315; 0021319 

(emphasis added). Thus, despite BLM’s unsupported assertion that “design measures” are 

sufficient to minimize groundwater impacts, the record shows that drilling fluids, which may 

contain “heavy metals and other chemicals,” are already entering the region’s sensitive karst 

aquifers due to oil and gas drilling. AR_BLM_001549; 002703; 0021319.  

                                                
12 Similarly, the September 2018 EA instead tiers to the 2018 Draft RMP EIS to conclude—
without analysis—that “with proper construction practices, drilling practices, and BMPs, no 
significant adverse impact to groundwater aquifers is anticipated to result from oil and gas 
development.” AR_BLM_006505.  
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2. BLM Failed to Take a Hard Look at Impacts from Extracting Large Volumes of 
Water for Fracking. 

  Absent any information regarding current conditions of area aquifers or potential 

environmental impacts from extracting “large volumes of water” for additional oil and gas 

development, AR_BLM_001550; 002704; 006563, BLM failed to meet its obligation under 

NEPA to take a hard look at cumulative impacts to water resources from its Leasing 

Authorizations.  

 For the September and December 2017 lease sales, BLM noted that “large volumes of 

water are needed for hydraulic fracturing,” which “generally comes from permitted groundwater 

wells,” and explained that “the use of groundwater for this purpose might contribute to the 

drawdown of groundwater aquifer levels.” AR_BLM_001550; 002704. Yet BLM failed to assess 

current aquifer conditions or the severity of potential environmental impacts associated with 

potential aquifer drawdown. See Robertson, 490 U.S. at 352.  

  In fact, available data from BLM’s Draft RMP shows that “[w]ater use from the aquifers 

exceeds recharge rates, which is leading to groundwater-level declines.” AR_BLM_0017636. 

BLM acknowledged that pumping groundwater for new oil and gas development “might 

contribute to the drawdown of groundwater aquifer levels,” AR_BLM_001550; 002704, but 

failed to assess the environmental impacts of such drawdown. Without assessing additional 

groundwater withdrawals in context of the ongoing decline in groundwater levels, “there is 

simply no way to determine what effect the project will have on the environment.” Rose, 921 

F.3d at 1190.  

 Moreover, the record shows that projected development over the next 20 years will more 

than double the oil and gas industry’s regional water usage, AR_BLM_006572, just “one of 

many uses of groundwater” in the area. AR_BLM_001550; 002704. Yet BLM failed to assess 

Case 1:19-cv-00505-RB-SCY   Document 35   Filed 02/07/20   Page 35 of 51



 30 

cumulative groundwater impacts from lease development when added to these other uses. 40 

C.F.R. § 1508.7. Instead, BLM’s purported cumulative impacts assessment only quantified 

potential water use for development of the individual lease sales in isolation. 

AR_BLM_001568;13 002725. Thus, BLM completely failed to consider the cumulative impacts 

on water resources from the 2017 Leasing Authorizations, when added to existing uses and 

foreseeable new water uses for development of the 16,000 new wells projected in BLM’s RFDS.  

 Finally, although the September 2018 EA quantified cumulative water usage associated 

with RFDS development, AR_BLM_006572, BLM still failed to assess current aquifer 

conditions, or analyze the severity of environmental impacts from extracting nearly 55,000 acre-

feet of groundwater for new oil and gas development. AR_BLM_006572. Lacking information 

regarding current aquifer conditions or potential groundwater declines from the use of “large 

volumes of water” for additional development, AR_BLM_006563, BLM had no basis for 

concluding that the September 2018 lease sale would not result in significant water resources 

impacts. BLM_AR_006574. Instead, BLM’s conclusion—that because “the percentage of water 

use for [the September 2018] lease sale is such a small portion of the overall usage in the [Pecos 

District], BLM does not expect the lease sale to have a significant impact on ground and surface 

water resources in this area”—reveals BLM’s failure to consider the cumulative impacts of that 

lease sale when added to other activities collectively impacting groundwater resources, as 

required by NEPA. AR_BLM_006574; 40 C.F.R. § 1508.7.  

                                                
13 In an apparent ‘copy-and-paste’ error, BLM incorrectly reported total water use for the 
December 2017 lease sale as 1992.9 acre-feet, an identical volume projected for the September 
2017 lease sale. Compare AR_BLM_002725 with 001568.  
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III. BLM FAILED TO PROVIDE A CONVINCING STATEMENT OF REASONS 
JUSTIFYING ITS DECISION TO FOREGO PREPARING AN EIS  

 NEPA requires that all federal agencies prepare an environmental impact statement (EIS) 

for all “major federal actions significantly affecting the quality of the human environment.” 42 

U.S.C. § 4332(2)(C); 40 C.F.R. §§ 1501.4, 1502.4. BLM may prepare an EA to determine 

whether a proposed action significantly affects the environment, and therefore whether an EIS is 

required. An EIS is required if a “proposed action may ‘significantly affect’ the environment.” 

Airport Neighbors All. v. U.S., 90 F.3d 426, 429 (10th Cir. 1996); 40 C.F.R. § 1508.3 (“Affecting 

means will or may have an effect on.”) Agency decisions not to prepare an EIS must provide a 

“convincing statement of reasons to explain why a project’s impacts are insignificant.” Blue 

Mtns. Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998) (internal quotation 

omitted). Such decisions are reviewed under the arbitrary and capricious standard. Greater 

Yellowstone Coal. v. Flowers, 359 F.3d 1257, 1274 (10th Cir. 2004). 

 Federal agencies determine the significance of impacts by evaluating their “context” and 

“intensity.” 40 C.F.R. § 1508.27. Evaluating context “means that the significance of an action 

must be analyzed in several contexts such as society as a whole (human, national), the affected 

region, the affected interests, and the locality.” Id. § 1508.27(a). Intensity “refers to the severity 

of the impact” and is evaluated based on a review of the unique characteristics of the geographic 

area such as ecologically critical areas; whether possible effects are highly uncertain or involve 

unique or unknown risks; and whether the action has cumulatively significant impacts, among 

other things. Id. § 1508.27(b). Courts have found that “‘[t]he presence of one or more of these 

factors should result in an agency decision to prepare an EIS.’” Fund for Animals v. Norton, 281 

F. Supp. 2d 209, 218 (D.D.C. 2003) (quoting Pub. Citizen v. Dep't of Transp., 316 F.3d 1002, 

1023 (9th Cir. 2003)). 
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 Here, BLM failed to explain why the Leasing Authorizations’ direct, indirect, and 

cumulative impacts to climate and natural resources are not significant, taking into account 

context and intensity. First, BLM issued the leases during an unprecedented regional boom in oil 

and gas development, see supra at 13-17, and the current climate crisis, which requires rapidly 

reducing GHG emissions to avoid catastrophic consequences, see supra at 11. BLM never 

explained how, in this particular context, new oil and gas development—resulting in additional 

GHG and ozone pollution, increased risk of groundwater contamination, and the extraction of 

“large volumes of water”—was insignificant.   

 Second, developing the challenged leases will have severe environmental impacts, 

including on ecologically critical cave and karst areas, and springs which are “vital in sustaining 

life along the northern edge of the Chihuahuan Desert ecosystem.” AR_BLM_0021315. Lease 

development also poses unique risks to the karst aquifers of the region, particularly given record 

evidence—which BLM ignored—that drilling fluids are already entering such aquifers. 

AR_BLM_0021319. Third, BLM repeatedly emphasized uncertainty regarding climate impacts, 

reflecting a need for additional analysis. AR_BLM_001544; 001568; 002698, 002724. Finally, 

when added to other BLM leasing activities across the region and nation, the cumulative climate 

impacts from the Leasing Authorizations are undoubtedly significant. See supra at 12-17.   

 In light of significant environmental impacts from new oil and gas development on 

62,000 acres of federal public lands, particularly when considered in the context of the ongoing 

Permian Basin oil boom and a global climate crisis, BLM failed to provide a convincing 

explanation that there would be no significant impacts from its Leasing Authorizations. BLM’s 

decision to forego preparing an EIS was arbitrary and in violation of NEPA. See Blue Mtns. 

Biodiversity Project, 161 F.3d at 1212. 
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IV. BLM UNLAWFULLY PREJUDICED THE CARLSBAD RMP PLANNING 
PROCESS BY ISSUING LEASES ON LANDS BEING CONSIDERED FOR 
CLOSURE TO OIL AND GAS DEVELOPMENT  

 Through the challenged Leasing Authorizations, BLM irretrievably committed over 

51,000 acres14 of public lands in the Carlsbad Field Office to oil and gas drilling while work on 

the revised Carlsbad RMP and EIS was ongoing. BLM’s interim actions thus prejudiced its 

consideration of alternatives in the RMP process—alternatives which would provide additional 

protections for multiple lease parcels, including complete closure to oil and gas development—in 

violation of NEPA’s prohibition on such prejudicial interim actions. 40 C.F.R. § 1506.1(c). 

A. BLM’s Issuance of the Leasing Authorizations Prejudiced the Outcome of BLM’s 
RMP Planning Process By Foreclosing Viable Alternatives.  

 While work on a required EIS is pending, “interim action” that “prejudices the ultimate 

decision on the program” is prohibited. 40 C.F.R. § 1506.1(c). Interim action is prejudicial 

“when it tends to determine subsequent development or limit alternatives.” Id. By leasing 

multiple parcels proposed for closure to oil and gas development in the Draft RMP, BLM 

authorized subsequent development, thereby foreclosing potential closure of these parcels and 

unlawfully prejudicing the outcome of the RMP process.  

 A location comparison of the lease parcels with lands closed for development under RMP 

Alternative B15 demonstrates that multiple lease parcels are located in areas proposed for closure 

in the draft RMP.16 Compare BLM_AR_002382 with 0018394 (for the September 2017 lease 

                                                
14 While this case generally relates to BLM’s Leasing Authorizations on 62,000 acres across the 
Pecos District, this claim is limited to only the Leasing Authorizations within the Carlsbad Field 
Office, totaling approximately 51,000 acres.  
15 The draft 2018 RMP includes four action alternatives. BLM_AR_0017373-74. Alternative B 
would “geographically separate[e] conflicted uses,” and “concentrate[e] development in areas 
where development is already substantially present[.]” BLM_AR_0017373. 
16 Lands closed to leasing “have other land uses or resource values that cannot be adequately 
protected even with the most restrictive lease stipulations.” BLM_AR_17440.   
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sale, showing that parcels NM-201707-030, -031, -036, -03717 overlap with lands closed to 

leasing under Alternative B); compare also BLM_AR_009438 with 0018394 (for the September 

2018 lease sale, showing that parcels -011, -012, -013, -027, -029, -030, -031, -032, -084, -085,   

-102, -117, -119, -121, -122, -132, and -145 overlap with areas closed to leasing under 

Alternative B); see also Fischer Decl. ¶17. By providing lessees the right to drill for oil and gas 

within the lease boundaries, 43 C.F.R. § 3101.1-2, BLM eliminated the potential to close these 

lands to development in the RMP.  

 By preemptively issuing the leases before completing its RMP process, BLM authorized 

subsequent development in areas currently being considered for closure to development, thus 

foreclosing its consideration of viable RMP alternatives, in violation of 40 C.F.R. § 1506.1(c). 

B. BLM’s Outdated Planning Documents Do Not Cover The Leasing Authorizations. 

 NEPA mandates that “[1] while work on a required program environmental impact 

statement is in progress and [2] the action is not covered by an existing program statement, 

agencies shall not undertake in the interim [3] any major federal action covered by the program 

[4] which may significantly affect the quality of the human environment.” 40 C.F.R. § 1506.1(c).  

 Here, all of these factors are met. Through the Leasing Authorizations, BLM irretrievably 

committed lands to oil and gas development while the Carlsbad RMP revision was ongoing. ECF 

No. 31 ¶ 254, Table A; BLM_AR_0017305. As explained above, the Leasing Authorizations 

constitute major federal actions with significant environmental impacts on climate, air quality, 

water quality, and water quantity. See supra pages 31-33. Moreover, the Leasing Authorizations 

are not “covered” by the 1988 Carlsbad RMP-FEIS, as updated in 1997, because those outdated 

                                                
17 For consistency, all referenced parcel numbers are from the final decision record for each lease 
sale. AR_BLM_002639-47; 006453-68. 
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documents never evaluated climate impacts, or the environmental impacts of horizontal drilling 

and fracking, which significantly differ from the impacts of traditional vertical drilling.  

Indeed, BLM’s failure to address the environmental impacts of these new drilling 

technologies was a primary reason BLM decided to revise the RMP. BLM specifically explained 

that “[s]ince 2006, the percentage of wells drilled horizontally has increased substantially.” 

BLM_AR_12884. As a result, a plan revision was needed “to examine and more fully develop 

new decisions and guidance for other resources in response to changing land use conditions, 

taking into account new technology, such as horizontal drilling methods.” BLM_AR_12773.  

 Coupling horizontal drilling with fracking was not only a “game changer” in opening up 

previously uneconomical lands to oil and gas development, BLM_AR_12721, but has resulted in 

new and different impacts to air, water, and public health. See BLM_AR_005194-5210 

(summarizing studies describing fracking impacts on public health, communities, water 

resources, radiation exposure, and earthquakes from wastewater injection). For example, each 

well developed with horizontal drilling and fracking technologies requires substantially more 

water per well than vertically drilled wells. Compare AR_BLM_006570 (2018 estimate of 2.4 

million gallons per well) with AR_BLM_13177 (1986 estimate of 400,000 gallons per well) and 

AR_BLM_14787 (1994 estimate of 1.68 million gallons per well). See also Diné CARE, 923 

F.3d at 856 (holding BLM’s failure to analyze an increase in cumulative water use as a result of 

fracking violated NEPA). Thus, the Leasing Authorizations are not “covered by” by the outdated 

1988 RMP-FEIS, as amended in 1997, and constitute unlawful interim actions. 40 C.F.R. § 

1506.1. 
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V. BLM’S ADOPTION AND IMPLEMENATION OF IM 2018-034 VIOLATED 
FLPMA, NEPA, AND THE APA   

 In keeping with the Trump administration’s “energy dominance” agenda, BLM issued IM 

2018-034—without any public notice, comment, or environmental review—amending prior 

procedures and sharply limiting public involvement in the agency’s oil and gas leasing process. 

IM 2018-034 is unlawful for two fundamental reasons. First, BLM promulgated IM 2018-034 

without following notice-and-comment rulemaking procedures required under FLPMA, NEPA, 

and the APA. Second, the revised procedures disregard BLM’s obligations, under both FLPMA 

and NEPA, to allow for meaningful public participation in its land management decisions. By 

following IM 2018-034’s unlawful procedures for the September 2018 lease sale, BLM’s 

authorization of that lease sale also violated NEPA and FLPMA.  

 In Western Watersheds Project v. Zinke, 336 F. Supp. 3d 1204, 1239 (D. Idaho 2018), the 

District of Idaho found that IM 2018-034 appeared to be “both procedurally and substantively 

invalid under FLPMA and NEPA,” and issued a preliminary injunction barring BLM from using 

IM 2018-034’s inadequate public participation provisions within the Greater Sage-Grouse 

Habitat Management Areas at issue in that case. Id. at 1247-48. While the District of Idaho’s 

decision does not bind this Court, the court’s analysis provides persuasive guidance for 

determining whether BLM’s adoption of IM 2018-034 was procedurally invalid and has 

unlawfully restricted public participation in the agency’s oil and gas leasing process.  

A. Public Involvement Under FLPMA, NEPA, and the APA.  

 Enacted in 1976, FLPMA governs BLM’s management of the public lands. See 43 U.S.C. 

§§ 1701-1787. In FLPMA, Congress directed that public lands:  

be managed in a manner that will protect the quality of scientific, scenic, historical, 
ecological, environmental, air and atmospheric, water resource, and archeological 
values; that, where appropriate, will preserve and protect certain public lands in 
their natural condition; that will provide food and habitat for fish and wildlife and 
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domestic animals; and that will provide for outdoor recreation and human 
occupancy and use.  

43 U.S.C. § 1701(a)(8).  

 To promote BLM’s multiple-use mandate, FLPMA Section 309(e) requires that BLM 

establish formal regulations allowing the public meaningful participation opportunities, including 

an “adequate notice and an opportunity to comment,” regarding BLM’s public lands planning 

and management activities. 43 U.S.C. § 1739(e). See also 43 U.S.C. § 1702(d) (defining “public 

involvement” as “the opportunity for participation by affected citizens in rulemaking, 

decisionmaking, and planning with respect to the public lands …”).  

 NEPA regulations direct federal agencies to “[e]ncourage and facilitate public 

involvement” in the NEPA process “to the fullest extent possible.” 40 C.F.R. § 1500.2(d). 

Accordingly, “[a]t all stages throughout the [NEPA] process, the public must be informed and its 

comments considered.” Richardson, 565 F.3d at 704 (and NEPA regulations cited).  

 Under the APA, agencies must also generally provide public notice and an opportunity to 

comment on proposed rulemakings. 5 U.S.C. § 553. The APA carves out a narrow exception to 

this requirement for interpretative rules, general policy statements, or rules of agency 

organization or procedure, but this exception does not apply when notice or hearing is required 

by statute. Id. § 553(b)(A).  

B. IM 2018-034 is a Final Agency Action.  

 The APA permits judicial review of “final agency action[s].” 5 U.S.C. § 704. “‘[A]gency 

action’ includes the whole or a part of an agency rule, order, license, sanction, relief or the 

equivalent or denial thereof, or failure to act[.]” Id. § 551(13). Such a list is “meant to cover 

comprehensively every manner in which an agency may exercise its power.” Whitman v. Am. 

Trucking Ass’ns, Inc., 531 U.S. 457, 478 (2001). Agency action is “final” when two conditions 
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are met: (1) “the action must mark the consummation of the agency’s decision-making process—

it must not be of a merely tentative or interlocutory nature”; and (2) “the action must be one by 

which rights or obligations have been determined, or from which legal consequences will flow.” 

Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (internal quotations omitted). 

 Here, as the District of Idaho recognized, the language used in IM 2018-034 “is more 

edict in nature than ‘merely tentative or interlocutory,’” with IM 2018-034 “unequivocally 

replac[ing] IM 2010-117 … ‘effective immediately’ (as of January 31, 2018) ‘across the BLM.’” 

336 F. Supp. 3d at 1225 (citing IM 2018-034 (AR_BLM_0012480-81)). IM 2018-034 thus 

marked “the consummation of the agency’s decision-making process.” Bennett, 520 U.S. at 178.  

 IM 2018-034 also “goes beyond a general statement of policy; rather, it imposes a 

required template for BLM’s oil and gas leasing process in language that can only be understood 

as finally determinative of the issues or rights to which it is addressed.” W. Watersheds Project, 

336 F. Supp. 3d at 1226 (internal quotation omitted). Accordingly, IM 2018-034 “expressly 

changes how BLM conducts its oil and gas leasing.” Id. at 1227. As the Court explained:  

Where there once was no deadline for BLM review of nominated lease parcels, IM 
2018-034 now imposes a 6-month review period; where public participation in the 
NEPA review process was absolutely permitted, IM 2018-034 now leaves whether 
to have any public participation to BLM’s discretion; where there was a 30-day 
public review and comment period for every lease sale, IM 2018-034 now 
eliminates that requirement; and, where there had been a 30-day protest period, IM 
2018-034 now imposes a 10-day deadline for public protests of proposed lease 
sales, including sales as to which no specific prior public participation had been 
allowed.  

 
Id. See also supra 3-5.  
 
 By “prescrib[ing] and requir[ing] an unmistakably different regulatory framework,” IM 

2018-034 has practical effects on the ability of the public, including Guardians, to participate in 

BLM’s oil and gas leasing process. W. Watersheds Project, 336 F. Supp. 3d at 1226; Fischer 
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Decl. ¶¶ 18-25. Moreover, “legal consequences necessarily flow from the changes included 

within IM 2018-034 – namely, the shortened protest deadline (from 30 to 10 days).” W. 

Watersheds Project, 336 F. Supp. 3d at 1228. Accordingly, IM 2018-034 impacts “rights and 

obligations while also contributing to a different milieu of legal consequences,” meeting 

Bennett’s second prong for final agency action. Id. Hence, “IM 2018-034 is a final agency 

action.” Id.  

C. IM 2018-034 is Procedurally Invalid Under FLPMA, NEPA, and the APA.  

  BLM’s adoption of IM 2018-034, without undergoing formal rulemaking procedures, 

violated FLPMA Section 309(e), which requires that procedures for public involvement in the 

management of public lands be established “by regulation.” 43 U.S.C. § 1739(e).  See also 43 

U.S.C. § 1740 (directing BLM to follow APA rulemaking procedures).  

 Where Congress has explicitly directed an agency to proceed “by regulation” on some 

subject, the agency has no discretion to use a less formal method. See Ethyl Corp. v. EPA, 306 

F.3d 1144, 1150 (D.C. Cir. 2002) (vacating EPA guidance document because Congress explicitly 

directed EPA to proceed “by regulation” on that subject). Courts have confirmed that Section 

309 requires BLM to formalize public participation opportunities by notice and comment 

rulemaking. See Nat. Res. Def. Council v. Jamison, 815 F. Supp. 454, 468 (D.D.C. 1992); W. 

Watersheds Project, 336 F. Supp. 3d at 1234. Here, IM 2018-034 falls within the scope of 

Section 309 because it establishes procedures for public participation in BLM’s oil and gas 

leasing process. W. Watersheds Project, 336 F. Supp. 3d at 1234. Accordingly, because “IM 

2018-34 did not adhere to FLPMA’s requirement concerning notice and comment rulemaking[,] 

IM 2018-034 is procedurally invalid.” Id. at 1234-35.   

 Similarly, CEQ regulations require federal agencies adopting and revising agency-

specific NEPA procedures to publish proposed regulations in the Federal Register for public 
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review and comment. 40 C.F.R. § 1507.3(a); see also 40 C.F.R. § 1506.6(a) (“Agencies shall … 

[m]ake diligent efforts to involve the public in preparing … their NEPA procedures”). Here, 

BLM used IM 2018-034 to revise its NEPA procedures for oil and gas leasing, without 

publishing proposed changes in the Federal Register or otherwise providing for public comment. 

This violated the CEQ regulations and NEPA, rendering IM 2018-034 unlawful.  

D. IM 2018-034 Unlawfully Restricts the Discretion of Agency Officials to Suspend 
Lease Sales Pending Appeal. 

 Agencies may not alter or amend substantive, or legislative rules without going through 

the APA’s formal notice and comment procedures. Am. Min. Cong. v. Mine Safety & Health 

Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993) (rule is legislative, not interpretive, where it 

“effectively amends a prior legislative rule”). By directly contradicting the regulatory provisions 

of 43 C.F.R. § 3120.1-3, IM 2018-034 unlawfully amended this legislative rule without 

following notice and comment procedures required by FLPMA and the APA.   

BLM regulations provide that “[t]he authorized officer may suspend the offering of a 

specific parcel while considering a protest or appeal.” 43 C.F.R. § 3120.1-3. IM 2018-034, 

however, eliminates this discretion, requiring that “[p]arcels subject to protests that are not 

resolved (i.e., pending protests) will be offered for lease sale.” AR_BLM_0012480 (emphasis 

added). By negating discretion specifically provided by regulation to suspend sale of protested 

parcels, IM 2018-034 effectively—and unlawfully—amended BLM regulations without adhering 

to formal rulemaking procedures. See McLouth Steel Prod. Corp. v. Thomas, 838 F.2d 1317, 

1322 (D.C. Cir. 1988) (purported interpretive rule that “substantially curtail[ed] EPA’s discretion 

in delisting decisions” under RCRA was legislative rule requiring notice and comment). 
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E. BLM’s Elimination of Critical Opportunities for Public Participation in Oil and Gas 
Leasing Decisions Violated FLPMA and NEPA. 

“It is well-settled that public involvement in oil and gas leasing is required under FLPMA 

and NEPA.” W. Watersheds Project, 336 F. Supp. 3d at 1235. By unreasonably limiting 

opportunities for public participation in BLM’s oil and gas leasing process, IM 2018-034 violates 

the substantive public participation requirements of FLPMA and NEPA.  

 FLPMA Section 309(e) requires the Secretary of Interior to “give … the public adequate 

notice and an opportunity to comment … and to participate in … the management of the public 

lands.” 43 U.S.C. § 1739(e). As the Tenth Circuit has stated, “Congress, through FLPMA … has 

determined that the public has a right to participate in actions affecting public lands.” Natl. Parks 

and Conservation Ass’n v. F.A.A., 998 F.2d 1523, 1531 (10th Cir. 1993).  

 Similarly, NEPA requires agencies to involve the public “to the extent practicable” in EA 

preparation. 40 C.F.R. § 1501.4(b) (emphasis added). “Federal agencies shall to the fullest extent 

possible … [i]mplement procedures to make the NEPA process more useful to decisionmakers 

and the public” and “[e]ncourage and facilitate public involvement in decisions which affect the 

quality of the human environment.” 40 C.F.R. § 1500.2(b), (d) (emphasis added). See also 40 

C.F.R. § 1506.6(a) (requiring “diligent efforts to involve the public” in NEPA implementation). 

 By substantially limiting public participation opportunities from BLM’s prior practice, 

BLM violated the public participation requirements of FLPMA and NEPA. As the District of 

Idaho explained:  

On a very fundamental level, it strains common sense to see how these requirements 
are fulfilled when just comparing IM 2018-034 to IM 2010-117. That is, how can 
it be said that IM 2018-034 provides the required public participation “to the fullest 
extent possible” and “to the extent practicable,” when it is dramatically more 
restrictive (at least on the issue of public participation) than the previously-
established IM (IM 2010-117) it only recently replaced? 
 

W. Watersheds Project, 336 F. Supp. 3d at 1236. 
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 For example, IM 2018-034 eliminated the prior requirement in IM 2010-117 that BLM 

“will provide for public participation” in its NEPA process, now providing that BLM “may 

provide for public participation.…” Compare AR_BLM_0012479, with AR_BLM_002105. But 

“[d]iscretionary public participation opportunities are not consistent with FLPMA and NEPA.” 

W. Watersheds Project, 336 F. Supp. 3d at 1236 (citing W. Watersheds Project v. Kraayenbrink, 

538 F. Supp. 2d 1302, 1316 (D. Idaho 2008)).  

 IM 2018-034 also narrowed the prior 30 day protest period to 10 days, and relegated any 

public input to that narrow protest window for certain lease sales, “neutralizing and diminishing 

the substantive and practical value of such input.” Id. at 1237. Critically, a 10-day protest period 

provides an unreasonably narrow window for the public to meaningfully participate in BLM’s 

leasing process. See Fischer Decl. ¶¶18-25.   

 By adopting IM 2018-034, BLM intended to “dramatically reduce and even eliminate 

public participation” in its decision-making process. W. Watersheds Project, 336 F. Supp. 3d at 

1238. But “the public involvement requirements of FLPMA and NEPA cannot be set aside in the 

name of expediting oil and gas lease sales. The benefits of public involvement and the 

mechanism by which public involvement is obtained are not ‘unnecessary impediments and 

burdens.’” Id. at 1238-39. 

F. BLM’s Implementation of IM 2018-034 Renders Invalid Its Leasing Authorizations 
for the September 2018 Lease Sale.  

 In following IM 2018-034’s procedures for the September 2018 lease sale, BLM 

restricted Guardians’ ability to meaningfully participate in BLM’s leasing process, particularly at 

the formation stage of its decision, where public input is more likely to have an impact. Id. at 

1237. BLM provided no opportunity for public comment on a draft EA, and limited Guardians to 

a 10-day protest period, instead of the 30-day period previously provided. AR_BLM_006366; 
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Fischer Decl. ¶¶ 18, 21. Finally, despite Guardians’ protest still pending on the date of the lease 

sale, agency officials were allowed no discretion to suspend the sale of the protested parcels, in 

direct contradiction to the provisions of 43 C.F.R. § 3120.1-3. Because BLM significantly 

restricted Guardians’ opportunity to participate in the September 2018 lease sale process, in 

violation of FLPMA and NEPA, the Leasing Authorizations for the September 2018 lease sale 

were unlawful.  

REMEDY 
 

 Vacatur of the Leasing Authorizations and IM 2018-034 is the appropriate remedy for 

BLM’s NEPA and FLPMA violations. Under the APA, the reviewing court “shall … hold 

unlawful and set aside agency action … found to be arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A); Olenhouse v. Commodity Credit 

Corp., 42 F.3d 1560, 1573 (10th Cir. 1994). “‘Shall’ means shall” under the APA. Forest 

Guardians v. Babbitt, 174 F.3d 1178, 1187 (10th Cir. 1999). Accordingly, “[v]acatur of agency 

action is a common, and often appropriate form of injunctive relief granted by district courts.” 

Diné CARE, 923 F.3d at 859. See also High Country Conservation Advocates v. U.S. Forest 

Serv., 67 F. Supp. 3d 1262, 1263 (“Vacatur is the normal remedy for an agency action that fails 

to comply with NEPA.”).   

 In vacating BLM approvals for oil and gas drilling permits, the Tenth Circuit recently 

explained that courts need not analyze injunction factors where vacatur provides NEPA plaintiffs 

with sufficient relief. Diné CARE, 923 F.3d at 859. Accordingly, here, “[b]ecause vacatur is 

‘sufficient to redress [Guardians’] injury, no recourse to the additional and extraordinary relief of 

an injunction [is] warranted.’” Id. (quoting Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 

166 (2010)).  
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Vacatur of the Leasing Authorizations and IM 2018-034 is needed to serve NEPA’s 

fundamental purpose of requiring agencies to look before they leap, and to avoid a “bureaucratic 

steam roller.” Davis v. Mineta, 302 F.3d 1104, 1115 (10th Cir. 2002) (abrogated on other 

grounds by Diné Citizens Against Ruining Our Env’t v. Jewell, 839 F.3d 1276, 1282 (10th Cir. 

2016)). Vacatur will also insure that any subsequent BLM review is not a pro-forma exercise in 

support of a “predetermined outcome.” Mont. Wilderness Ass’n v. Fry, 408 F. Supp. 2d 1032, 

1038 (D. Mont. 2006); accord Diné CARE v. OSM, No. 12-cv-1275-JLK, 2015 WL 1593995, at 

*3 (D. Colo. Apr. 6, 2015) (vacating mining approval to assure NEPA compliance on remand 

would not become “a mere bureaucratic formality.”).  

  Accordingly, Guardians requests that this Court vacate the Leasing Authorizations and 

IM 2018-034.  

CONCLUSION 
 

For the foregoing reasons, Guardians respectfully requests that this Court (1) declare that 

BLM’s approval of the Leasing Authorizations violated NEPA; (2) vacate the Leasing 

Authorizations; (3) declare that BLM’s adoption of IM 2018-034 violated NEPA, FLPMA, and 

the APA; (4) vacate IM 2018-034; (5) grant any other relief the Court deems just and equitable; 

and (6) grant Guardians its litigation costs and attorneys’ fees under the Equal Access to Justice 

Act, 28 U.S.C. § 2412. 

 
Respectfully submitted this 7th day of February, 2020.  

      /s/ Daniel L. Timmons  
Daniel L. Timmons 
WILDEARTH GUARDIANS 
301 N. Guadalupe Street, Suite 201 
Santa Fe, NM  87501 
Tel: (505) 570-7014 
dtimmons@wildearthguardians.org  
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/s/ Samantha Ruscavage-Barz 
Samantha Ruscavage-Barz 
WILDEARTH GUARDIANS 
301 N. Guadalupe Street, Suite 201 
Santa Fe, NM 87501 
Tel: (505) 401-4180 
sruscavagebarz@wildearthguardians.org    
  
Attorneys for Plaintiff WildEarth Guardians 
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