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Request for Hearing Re: State Engineer’s Extension of Time for Filing Proof of  
Beneficial Use for Permit No. 1690 

 
 Pursuant to NMSA 72-2-16, WildEarth Guardians (“Guardians”) hereby requests a 
hearing from the State Engineer over his decision to grant an extension of time for the Middle 
Rio Grande Conservancy District (“MRGCD”) to file Proof of Beneficial Use (“PBU”) for 
Permit No. 1690. The State Engineer gave the MRGCD until August 20, 2021, to file PBU. See 
Exhibit 1 (attached). However, under NMSA § 72-5-14, the maximum time period in which the 
State Engineer can extend the time for the PBU demonstration from the original date set in the 
permit approval is 10 years. Permit No. 1690 was issued in 1930, therefore the State Engineer 
lacks the authority to further extend the deadline for the MRGCD to demonstrate PBU. 
 

Basis for Hearing Request 
 
 The provision at NMSA § 72-2-16 states: 

If, without holding a hearing, the state engineer enters a decision, acts or 
refuses to act, any person aggrieved by the decision, act or refusal to act is 
entitled to a hearing if a request for a hearing is made in writing within thirty 
days after receipt by certified mail of notice of the decision, act or refusal to 
act.  

 
The State Engineer granted the PBU extension on January 11, 2019, without any public notice. 
Guardians learned of this decision on March 20, 2019, in response to an Inspection of Public 
Records Act (“IPRA”) request. Although it is Guardians’ position that the necessary condition 
triggering the 30-day time period for making this request has not occurred, i.e., receipt by 
Guardians of a certified mail notice from the State Engineer of his decision to extend the PBU 
deadline, Guardians makes this hearing request consistent with the 30-day period for filing a 
request under the statute (within 30 days of receipt of the decision through Guardians’ IPRA 
request).  
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Although Guardians has litigation pending against the State Engineer in the Court of Appeals 
related to the issue of his failure to perform his mandatory duty to set a PBU deadline for 
MRGCD’s permit, the State Engineer did not affirmatively inform Guardians, either before or 
after granting the PBU extension, that it was taking this action. Because of pending litigation on 
the issue of the PBU deadline for Permit No. 1690, Guardians believes it was entitled to formal 
notice about this decision. Guardians also believes that the State Engineer should have provided 
public notice of its decision to extend the PBU deadline. 
 
 In its Answer to Guardians Petition for Writ of Mandamus against the State Engineer in 
the district court proceeding on the PBU issue, the State Engineer asserted that Guardians should 
first have requested a hearing on the PBU issue from the State Engineer pursuant to NMSA § 72-
2-16. See Exhibit 2 at 2-3, 6 (excerpt from SE’s Answering brief in WildEarth Guardians v. 
Blaine, Case No. D-101-CV-2016-00734) (attached). In filing this hearing request, Guardians 
does not concede that the State Engineer’s position in WildEarth Guardians v. Blaine is correct. 
Moreover, Guardians could find no guidance in statutes, regulations, or the State Engineer’s 
website on the procedure for requesting a hearing on a State Engineer decision that was made 
behind closed doors with no public notice. However, Guardians is proceeding pursuant to NMSA 
§ 72-2-16 to resolve this issue with the State Engineer administratively in an attempt to avoid 
litigation over the issue of the State Engineer’s violation of the law in granting an extension to 
MRGCD for PBU well after the 10-year statutory maximum for PBU extensions. 
 

Grounds in Support of Hearing Request 
 
 In issuing a permit to appropriate water, the State engineer “shall state in such approval 
the time within which the construction [of works to appropriate water for beneficial use] shall be 
completed and the time within which water shall be applied to beneficial use.” NMSA § 72-5-6. 
The statute provides limits on the State Engineer’s discretion in setting a time frame for proof of 
beneficial use: 
 

The time allowed by the state engineer for completion of works or application of 
water to beneficial use shall be governed by the size and complexity of the 
project, but in no case shall exceed five years from the date of approval within 
which to complete construction, and four years in addition thereto within which to 
apply water to beneficial use; provided that the state engineer shall have the 
power to grant extensions of time for completion of works or application of water 
to beneficial use as provided in Section 72-5-14 NMSA 1978.” 

 
Id. (emphasis added). 
  
 Once the State Engineer approves a permit to appropriate water that includes the requisite 
time period within which the water will be put to beneficial use, he may subsequently grant 
extensions of time for the permit holder to apply water to beneficial use and file proof of doing 
so upon the permit holder’s showing of “due diligence or reasonable cause for delay.” NMSA 
1978 § 72-5-14. The statute provides the State Engineer the authority to grant further extensions 
of time to apply water to beneficial use as set forth below: 
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Extensions of time not exceeding five years beyond the time for construction 
allowed in the original permit, and in no case exceeding a total of ten years after 
the date of approval of the application, may be granted by the state engineer for 
construction of works and application of water to beneficial use; provided, that if 
it shall be made to appear to the state engineer by affadavit of the applicant . . . 
and by such other evidence as the state engineer may require, that at least one-
fourth of the actual construction work has been completed within such period as 
extended, the state engineer may, if he is satisfied of the good faith of the 
applicant and that the project will be to the interest of the development of the 
state, extend the time for completion of works and application of water to 
beneficial use for any additional periods he may deem necessary, but not 
exceeding two years for any one extension, upon such reasonable terms and 
conditions as he may prescribe; and at the time of granting such extension shall 
endorse his approval thereon and shall make the proper entry in his records.    

 
Id. (emphasis added). 
 
 The State Engineer adopted Title 19, Chapter 26, Part 2 of the New Mexico 
Administrative Code to aid him in accomplishing his statutory duties. Section 19.26.2.13(B). 
Section 19.26.2.13(C)(1) NMAC adds guidance regarding the parameters surrounding extensions 
of time to show proof of beneficial use, as follows: 
 

An extension of time may be granted for a period not to exceed three (3) years. 
Except as provided in Subsections F and G of 19.26.2.19 NMAC, no extensions 
of time shall be granted which in combination extend the time allowed by the 
permit beyond ten (10) years from the initial date of approval of the application, 
unless the state engineer in his discretion expressly waives this limitation pursuant 
to Section 72-5-14 NMSA. 

 
Because the State Engineer approved MRGCD’s permit over 80 years ago, the time for granting 
additional PBU extensions has passed. The State Engineer can no longer extend the PBU 
deadline for MRGCD’s permit, and must either cancel the permit or set a deadline for MRGCD 
to demonstrate PBU without further extensions. The State Engineer has exceeded his authority 
under the statute and regulations by granting the PBU extension in Exhibit 1, rather than setting a 
firm deadline for the PBU demonstration and explicitly stating the no further extensions will be 
granted.  
 
 Guardians is aggrieved by the State Engineer’s failure to comply with the law. Guardians 
is “beneficially interested” in the State Engineer’s compliance with the law governing 
appropriation of water for beneficial use. State el rel. Coll v. Johnson, 1999-NMSC-036 ¶ 17, 
128 N.M. 154, 159 (holding that parties that are “beneficially interested” are entitled to sue for 
mandamus relief). Guardians and its members are beneficially interested in compelling the State 
Engineer to provide an accounting of MRGCD’s water use or cancel the subject permits because 
such actions would (1) provide accountability of water use in the Middle Rio Grande, ensuring 
that MRGCD was not exceeding the amount of water permitted to it, (2) serve to limit 
MRGCD’s diversions to the acreage actually put to beneficial use and leaving the excess water 
in the river to support the non-consumptive values and uses of Guardians and its members,  




















