
 

 

 
 
 
 
 
 
 

 
August 30, 2010 
 
Public Comments Processing 
Attn: FWS-R6-ES-2010-0038 
Division of Policy and Directives Management 
U.S. Fish and Wildlife Service 
4401 N. Fairfax Drive, Suite 222 
Arlington, VA 22203 
 

Re:  Mountain Plover Comments on the Proposed Rule to List the Mountain 
Plover as Threatened 

 
Dear U.S. Fish and Wildlife Service: 
 
We write in support of listing the mountain plover (Charadrius montanus) as threatened 
under the Endangered Species Act (ESA). In these comments, we describe and submit 
new information for the U.S. Fish and Wildlife Service (FWS or Service) to consider in 
its final listing determination for the mountain plover (plover).  
 
New scientific and other information released since the FWS’s September 9, 2003 
decision (68 Federal Register 53083-53101) to withdraw its proposed rule to list the bird 
demonstrate that the Service was correct in its earlier February 16, 1999 decision (64 
Federal Register 7587-7601, February 16, 1999; 67 Federal Register 72396-72407, 
December 5, 2002) to propose the mountain plover for listing. The FWS was right to 
reinstate its earlier decision to propose the species for listing.  
 
Recovering mountain plover populations and safeguarding the species and its habitat 
requires federal ESA protection. Data regarding the mountain plover’s population trend 
continue to demonstrate significant declines in both the breeding and wintering ranges. 
Threats, particularly to the mountain plover’s habitat, are significant and becoming more 
severe. State and federal agency efforts to monitor mountain plovers and the impacts of 
threats and conservation measures to the birds are inconsistent at best and nonexistent 
in many cases. The current composite of regulatory and other mechanisms meant to 
protect mountain plovers is not sufficient to prevent the bird’s extinction.  
 
There are myriad ways a well-constructed and well-executed ESA recovery plan could 
help reduce threats and facilitate population growth. The rest of this comment letter 
discusses new relevant information about the mountain plover.  
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Mountain Plovers have been extirpated from 3 States in Their Breeding Range 
 
Mountain plovers were presumed extinct in North Dakota and South Dakota prior to 
2003. The Utah Division of Wildlife Resources believes that breeding mountain plovers 
no longer return to Utah (UDWR 2010). UDWR (2010: 1) reported: 
 

Each spring we conduct surveys for mountain plovers in the historic 
nesting areas on Myton Bench. In 2003, located a single mountain plover 
on May 21 in the nesting area. However, subsequent surveys did not 
relocate the plover. This was the last plover to be observed in the nesting 
area. Conduct 40-50 hours of surveys in the nesting areas each spring. 
Conducted 39 hours of surveys in 2010. 

 
The Global Mountain Plover Population Continues to Decline 
 
We recognize that a precise historic estimate of the global mountain plover population 
does not exist. What we do know is the bird was once common, by several scientific 
accounts, and is now rare and imperiled. Though survey data demonstrate high 
variability in plover populations from year to year, long-term and recent trend data 
continue to demonstrate that the global mountain plover population is declining.  
 
The Breeding Bird Survey (BBS) and the Christmas Bird Count (CBC) remain the best 
available scientific data sources for assessing bird population trends in their breeding 
and wintering ranges, respectively. Though using different sampling methods, both 
surveys have been consistent and systematic in their survey methodologies since their 
inceptions. With the exception of extreme circumstances, such as weather, both are 
conducted every year. Both continue to demonstrate that the global mountain plover 
population is declining.  
 
The most recent BBS report of results shows that the mountain plover has been 
declining at a statistically significant rate of 2.7% annually between 1966-2007 (Sauer et 
al. 2008) (See next page). When the CBC trend is calculated for the same period, 1966-
2007, the mountain plover population has declined at a rate of about 2.8% per year 
(National Audubon Society 2010). (See page 4). 
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Breeding Bird Survey-wide Counts 1966-2007: Mountain Plover 

 
Mountain Plover Breeding Bird Survey Trend Results 

 
Data from Sauer et al 2008a. Red text means data show statistically significant population declines. 
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Graph generated from survey-wide Breeding Bird Survey count data (Sauer 2008b) 
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Christmas Bird Count 1967-2007: Mountain Plover 
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Graph generated from Christmas Bird Count Data (Audubon 2010a). 
 
*This graph was constructed based on recommendations from the Audubon Society (see Audubon 
2010b) that generates graphs using an online tool, “using the number of birds reported per party hour; 
a measure of the amount of time spent searching for birds or the amount of effort expended. This is 
one way to standardize Christmas Bird Count data over time. Some years, there may have been a lot 
of people counting birds, while other years there may have been fewer participants in the field. As 
CBC participation fluctuates (and as the number of CBC Count Circles increases), raw count numbers 
may also fluctuate (more counters can often lead to more birds reported).” 
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The FWS rejected the BBS population trend estimate in its assessment leading to the 
Service’s 2003 withdrawal of the proposed rule to list the mountain plover as threatened 
(68 Federal Register 53083-53101, September 9, 2003). At the time, the BBS showed 
that the mountain plover had been declining at an average annual rate of 2.7% since 
1966. This is still the case. Citing a memo by Sauer (1999), a wildlife biologist with the 
USGS Patuxent Wildlife Research Center who routinely analyzes BBS data, the FWS 
justified this omission. In its 2003 finding the FWS stated: 
 

According to Sauer (in litt. 1999), the survey-wide trend analysis lacked 
statistical confidence due to the wide variability in mountain plovers 
reported from individual routes in each of the years from 1967 to 1998. We 
concluded that, although the BBS is the only long-term trend information 
available in the breeding range, it is not a statistically reliable indicator of 
mountain plover population trends. (68 Federal Register 53083-53101, 
September 9, 2003: 53091) 

 
Sauer (1999: 4) did not advocate rejecting the BBS mountain plover data but merely 
recommended that BBS data be supplemented with other information to help “assess 
consistency of trend estimates.” Moreover, Sauer identified the mountain plover as one 
of 124 bird species that “met the criterion of estimates with sufficient precision to detect 
a decline of 50 % over a 25 year period with probability 0.9” using the BBS data (Sauer 
1993: 247). Sauer (1993) identified the plover as one among several that had low 
abundances or sample sizes. Thus, it is wholly appropriate and indeed necessary for 
the FWS to rely on BBS data, which is statistically significant, in its final listing 
determination for the mountain plover.  
 
In 2003, the Service set an excessively high bar for the level of rigor necessary for data 
to be included in the mountain plover listing assessment. The ESA standard is “best 
available information.” It does not require that every piece of population or threat data 
be quantifiable, statistically significant, and peer-reviewed. Compare data the Service 
used to make its warranted but precluded finding for the greater sage-grouse 
(Centrocercus urophasianus) (75 Federal Register 13910-13958, March 23, 2010). We 
have included the following fairly long but relevant excerpts from the greater sage-
grouse finding to demonstrate close similarities between the birds’ population and trend 
data quality and consistency as well as the rate and magnitude of decline. The following 
is from (75 Federal Register 13910-13958, March 23, 2010: 13920-13921) which 
pertains to the greater sage-grouse population size: 
 

Estimates of greater sage-grouse abundance were mostly anecdotal 
prior to the implementation of systematic surveys in the 1950s (Braun 
1998, p. 139). Early reports suggested the birds were abundant 
throughout their range, with estimates of historical populations ranging 
from 1,600,000 to 16,000,000 birds (65 FR 51580, August 24, 2000). 
However, concerns about extinction were raised in early literature due to 
market hunting and habitat alteration (Hornaday 1916, pp. 181-185). 
Following a review of published literature and anecdotal reports, Connelly 
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et al. (2004, ES-1-3) concluded that the abundance of sage-grouse has 
declined from presettlement (defined as 1800) numbers. Most of the 
historical population changes were the result of local extirpations, which 
has been inferred from a 44 percent reduction in sage-grouse distribution 
described by Schroeder et al. 2004 (Connelly et al. 2004, p. 6-9).  
 
Population numbers are difficult to estimate due to the large range of 
the species, physical difficulty in accessing some areas of habitat, 
the cryptic coloration and behavior of hens (Garton et al. in press, p. 
6), and survey protocols. Problems with inconsistent sampling 
protocols for lek surveys (e.g., number of times a lek is counted, number 
of leks surveyed in a year, observer bias, observer experience, time 
counted) were identified by Walsh et al. (2006, pp. 61-64) and Garton et 
al. (in press, p. 6), and many of those problems still persist (Stiver et al. 
2006, p. 3-1). … 
 
Braun (1998, p. 141) estimated that the minimum 1998 rangewide spring 
population numbered about 157,000 sage-grouse, derived from numbers 
of males counted on leks. The same year, State wildlife agencies within 
the range of the species estimated the population was at least 515,000 
based on lek counts and harvest data (Warren 2008, pers. comm.). In 
2000, we estimated the rangewide abundance of sage-grouse was 
between a minimum of 100,000 (taken from Braun 1998, p. 141) up to 
500,000 birds (based on harvest data from Idaho, Montana, Oregon, and 
Wyoming, with the assumption that 10 percent of the population is 
typically harvested) (65 FR 51578, August 24, 2000). In 2003, based on 
increased lek survey efforts, Connelly et al. (2004, p. 13-5) concluded that 
rangewide population numbers were likely much greater than the 157,000 
estimated by Braun (1998, p. 141), but they were unable to generate a 
rangewide population estimate. Garton et al., (in press, p. 2) estimated a 
rangewide minimum of 88,816 males counted on leks in 2007, the last 
year data were formally collated and reported. 
 
[emphasis added] 
 

The following is from (75 Federal Register 13910-13958, March 23, 2010: 13922) which 
pertains to greater sage-grouse population trends: 

 
Using lek counts as an index for abundance, Connelly et al. (2004, p. 6- 
71) reported rangewide declines from 1965 through 2003. Declines 
averaged 2 percent per year from 1965 to 2003. The decline was more 
dramatic from 1965 through 1985, with an average annual change of 3.5 
percent. The rate of decline rangewide slowed to 0.37 percent 
annually during 1986 to 2003 and some populations increased 
(Connelly et al. 2004, p. 6-71). Based on these analyses, Connelly et al. 
2004 (p. 6-71) estimated that sage-grouse population numbers in the late 
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1960s and early 1970s were likely two to three times greater than current 
numbers (Connelly et al. 2004, p. 6-71). Using a statistical population 
reconstruction approach, Garton et al. (in press, p. 67) also demonstrated 
a pattern of higher numbers of sage-grouse in the late 1960s and early 
1970s, which was supported by data from several other sources (Garton 
et al. in press, p. 68).  
 
In 2008, WAFWA conducted new population trend analyses that 
incorporated an additional 4 years of data beyond the Connelly et al. 2004 
analysis (WAFWA 2008, entire). Although the WAFWA analyses used 
different statistical techniques, lek counts also were used. WAFWA 
results were similar to Connelly et al. (2004) in that a long-term 
population decline was detected during 1965 to 2007 (average 3.1 
percent annually; WAFWA 2008, p. 12). WAFWA attributed the 
decline to the reduction in number of active leks (WAFWA 2008, p. 
51). Similar to Connelly et al. (2004), the WAFWA analyses determined 
that the rate of decline lessened during 1985 to 2007 (average annual 
change of 1.4 percent annually) (WAFWA 2008, p. 58). Garton et al. (in 
press, pp. 68-69) also had similar results. While the average annual rate 
of decline has lessened since 1985 (3.1 to 1.4 percent), population 
declines continue and populations are now at much lower levels than in 
the early 1980’s. Therefore, these continuing negative trends at such low 
relative numbers are concerning regarding long-term population 
persistence. Similarly, short-term increases or stable trends, while on 
the surface seem encouraging, do not indicate that populations are 
recovering but may instead be a function of losing leks and not increases 
in numbers (WAFWA 2008, p.51).  
 
[emphasis added] 
 

Aside from the BBS and CBC, few robust and multi-year mountain plover surveys exist. 
The information available demonstrates that plover numbers, from raw count data, 
normally fluctuate greatly from year to year. This is consistent with both the BBS and 
CBC mountain plover survey results. Of the multitude of mountain plover surveys 
conducted at various scales over the last several decades, we found only a few that 
provided data sufficient to discern plover population trends within surveyed areas. We 
discuss 3 examples in more detail below. 
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Pawnee National Grassland.  The best example of mountain plover survey data is a 20+ 
year study of mountain plovers on the Pawnee National Grassland begun in 1990 and 
carried out by Dr. Fritz Knopf until 2007 when Forest Service personnel continued with 
the same protocol (Knopf 2008; Pawnee National Grassland 2010). The Pawnee 
National Grassland in eastern Colorado was once a breeding stronghold for mountain 
plovers. Today in the Pawnee, nearly all the mountain plovers are gone. The FWS 
stated, “Based on these estimates, we calculate that at least 7,000 mountain plovers 
likely occupied the Pawnee in the early 1970s. Knopf (in litt. 1991) estimated about 
1,280 individuals in 1991…” (68 Federal Register 53083-53101: 53084). Plague 
epizootics were known to have occurred on the Pawnee in 1992 and 1999 (Augusting et 
al. 2008). Mountain plover count data from Pawnee (2010) were used to construct the 
table and graph below. 
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Thunder Basin National Grassland. The table below was included in a 1-page document 
entitled “Plover Survey Data Summary” provided by the Thunder Basin National 
Grassland in response to WildEarth Guardians’ June 3, 2010 Freedom of Information 
Act Request for information regarding the mountain plover within the Medicine Bow – 
Routt National Forests and Thunder Basin National Grassland (Thunder Basin National 
Grassland 2002). Based on the survey results, mountain plover surveyors were 
following the protocol of Bartosiak (1992). All surveys appear to have occurred on 
prairie dog colonies. Likely because the number of prairie dog colonies changed over 
time, surveyors did not return to survey sites with no prairie dogs. A plague epizootic 
swept the grassland in 2001 (Pauli et al. 2006). The Thunder Basin National Grassland 
(2002) document contains a correction calculation of “Number of Birds Per Acre 
Surveyed” to provide a set of data comparable over time.  
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Comanche National Grassland. The Comanche National Grassland has surveyed 
mountain plovers since at least 1999. Unfortunately, the surveys do not contribute to 
knowledge about long-term plover population trends on the grassland. In 2004, surveys 
were conducted on 10 grazing allotments that had been burned by controlled fire. Only 
4 of these allotments were surveyed in subsequent years. Moreover, these 4 allotments 
also had prairie dog colonies, and data sheets and reports seem to indicate that the 
colonies were the focus of surveys after 2004. Twenty allotments, initially selected 
because they hosted prairie dog colonies, were surveyed between 2004-2007. These 
surveys undertaken followed the same protocol, were conducted during the same time 
period (May and June), and surveyed the same allotments and are thus comparable to 
discern trends. Surveys undertaken in 2008, 2009, and 2010 only surveyed a small 
subset of the regular allotments and included a set of completely different allotments. 
The relationship between data sheets, inventory and management reports, and plover 
observations is not always clear from the Comanche’s documentation. Plagued began 
killing prairie dogs in 2005 (Augustine et al. 2008b), which had a negative affect on 
plovers. As a Comanche wildlife biologist wrote in an email to the FWS: “As the 
population of the prairie dogs declined, so did out survey efforts” (Shively 2009). The 
results of the Comanche’s mountain plover survey efforts are summarized in the table 
below: 
 

Year 2004 2005 2006 2007 2008 2009 2010 
Total Adult 
Plover count 

9 21 6 0 2 0 0 

 
 

Mountain Plover Population Trend on the Comanche National Grassland 
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The Rate of Mountain Plover Decline in the Winter Range is Accelerating 
 
Most mountain plovers winter in California. According to Hunting and Edson (2008: 
181): 
 

… primary wintering areas are the Central and Imperial valleys of 
California (Knopf 1996). In 1980–1997 and 1998–2003, California 
accounted for 85% and 67%, respectively, of the Christmas Bird Count 
(CBC) circles in the United States reporting Mountain Plovers, and in both 
periods for 95% of the total plovers tallied (Hunting et al. 2001). Knopf 
(1996) estimated the California wintering population to be 4000 to 7000 
birds or 50% to 88% of the entire world population. 

 
Pandolfino (2009: 10) reviewed CBC data collected across California and concluded: 
 

In spite of the year-to-year variability of CBC data and the small number of 
circles which regularly record Mountain Plovers, the data are all consistent 
with a long term, significant decline in this species’ population. The trends 
since 2001 look particularly alarming and suggest that these long term 
declines might be accelerating. Further, threats to Mountain Plover habitat 
within these circles is a reflection of similar threats to these habitats 
throughout the state. 

 
Pandolfino (2009: 1) analyzed a subset of California CBC circles that fit the following 
conditions: 
 

1) a count that has been conducted at least 20 times during the past 60 
years; and 2) a count that has found more than 10 Mountain Plovers at 
least once during this period. This leaves just 12 CBC circles, but they 
account for over 99% of all the Mountain Plovers recorded on all California 
counts during the period … 

 
Between count years of 2000-2001 (count year 101) and 2008-2009 (count year 109), 
the CBC data showed a statistically significant decline of 10-11%, based on both raw 
count and normalized data (Pandolfino 2009).  
 
Five California CBC circles contained 95% of mountain plovers counted during the 
same period. The count trend results are summarized below. 
 
CBC count 
circle Lancaster Carrizo Plain 

San Jacinto 
Lake 

Panoche 
Valley 

Salton Sea 
(south) 

Year 101-
109 per 
year trend  -2% -3% -5% -12% -12% 
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The Salton Sea circle is within the Imperial Valley of California. The CBC mountain 
plover statistically significant trend of -12% for this circle is particularly alarming. Most of 
California’s wintering mountain plovers congregate in the Imperial Valley. Knopf and 
Wunder undertook a plover survey in the Imperial Valley in 2001. Based on their results, 
Knopf and Wunder (2003: 76&78) concluded: 
 

The majority of the overall population of Mountain Plovers is believed to 
winter in California (Knopf and Rupert 1995), and we believe that the 
number of plovers we observed serves as a reasonable index of the 
number of plovers wintering in the Imperial Valley in 2000–01. Estimates 
of the overall population of Mountain Plover range from 8000–10,000 
(Knopf 1996). Thus our survey accounts for about half of the minimum 
global population, comprising the largest reported concentration of 
Mountain Plovers anywhere and at any time seasonally. 

 
Knopf and Wunder (2003)’s estimate of 4,037 plovers corresponds to the CBC Salton 
Sea circle’s second highest count, around 500 plover observations (Pandolfino 2009), 
during the 101-109 count years. The wide discrepancy between counts is attributed to 
the larger geographic area covered by the Wunder and Knopf survey (Wunder and 
Knopf 2003). The year 108 and 109 CBC Salton Sea counts yielded 0 plover 
observations (Pandolfino 2009).  
 
The declining trend in California cannot be explained by a concomitant increase of 
mountain plovers wintering in other areas of the range. Mountain plovers have also 
experienced losses across the rest of the wintering range in Arizona, Texas, and Mexico 
during the 2000-2001 and 2008-2009 time period. See graph on page 13. 
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Christmas Bird Count Data for Arizona, Texas, and Mexico,  
2000-2001 to 2008-2009 
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Human Population and Development Continues to Increase, Especially in the 
Mountain Plover’s Wintering Range 
 
Mountain plover winter habitat continues to be destroyed by human population growth 
and the expansion of residential and other building. The counties in California that are 
included in the mountain plover’s current wintering range are among the densest, 
fastest-growing, and most numerous in terms of human population in the American 
West. According to a map in Hunting and Edson (2008: 180) (see map on page 15), 
there are approximately 17 counties that include significant portions of the mountain 
plover’s range. The following California counties are part of the range: Colusa, Fresno, 
Imperial, Kern, Kings, Los Angeles, Merced, Riverside, San Benito, San Joaquin, San 
Luis Obispo, Santa Barbara, Solano, Stanislaus, Tulare, Ventura, and Yolo. Fourteen of 
these 17 counties have grown in population by over 100% since 1970. See table below. 
All have grown since 2000. Based on 2009 census estimates, Riverside County is 
among the 100 fastest growing counties in the U.S. and has grown by 365% since 1970 
(U.S. Census Bureau 2009). The county includes a significant portion of the plover’s 
winter range (see Hunting and Edson 2008: 180).  
 

Human Population Trends of California Counties 
in the Mountain Plover Wintering Range 

 

COUNTY 1970 1980 1990 2000 2009 

Percentage  
Population 
Growth 
Between 
1970-2009 

Fresno 413,329 514,621 667,490 799,407 915,267 121% 
Imperial 74,492 91,110 109,303 142,361 166,874 124% 
Kern 330,234 403,089 543,477 661,645 807,407 145% 
Kings 70,600 73,738 101,469 129,461 148,764 111% 
Los Angeles 7,041,982 7,477,503 8,863,164 9,519,338 9,848,011 40% 
Merced 104,629 134,558 178,403 210,554 245,321 135% 
Riverside 456,916 663,119 1,170,413 1,545,387 2,125,440 365% 
San Benito 18,226 25,005 36,697 53,234 55,058 202% 
San Joaquin 291,073 347,342 480,628 563,598 674,860 132% 
San Luis Obispo 105,690 155,435 217,162 246,681 266,971 153% 
Santa Barbara 264324 271,339 369,608 399,347 407,057 54% 
Solano 171,989 235,203 340,421 394,542 407,234 137% 
Stanislaus 194,506 265,900 370,522 446,997 510,385 162% 
Tulare 188,322 245,738 311,921 368,021 429,668 128% 
Ventura 378,497 500,572 669,016 753,197 802,983 112% 
Yolo 91,788 113,374 141,092 168,660 199,407 117% 

Data from U.S. Bureau of the Census 1981; 1982a; 1982b; 2010  
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Winter Range of the Mountain Plover in California and California Counties 
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The California counties in the mountain plover range are among the most highly 
populated in the west. With the exception of Colusa and San Benito Counties, 
California’s counties within the mountain plover range are all in the U.S. Census 
Bureau’s top tier for population size. See map below. 
 

Population Size for Counties, July 1, 2009 

Data Source: U.S. Census Bureau, Population Division, 
Vintage 2009 Population Estimates 
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California counties within the mountain plover range are among those that have grown 
the most between 2000-2009 throughout the West. Based on U.S. Census Bureau date, 
10 of the 17 mountain plover counties are in the highest tier regarding population growth 
in the country. These include Fresno, Kern, Los Angeles, Riverside, San Joaquin, San 
Luis Obispo, Santa Barbara, Stanislaus, Tulare, and Ventura. See map below. 
 

Numeric Change in Population for Counties, April 1, 2000 – July 1, 2009 

 
 

Data Source: U.S. Census Bureau, Population Division, 
Vintage 2009 Population Estimates 
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The Near Complete Dependence of Mountain Plovers on Cropland in Their 
Wintering Range is a Potential Population Sink 
 
The FWS’s 2003 conclusion (68 Federal Register 53083-53101, September 9, 2003) 
that farmland, especially in the Imperial Valley of California, serves as suitable and 
stable habitat for mountain plovers conflicts with the best available data. The Service 
recognized that nearly all native habitat in California has been destroyed. However, the 
Service refused to acknowledge that this situation leaves plovers incredibly vulnerable 
to a range of factors that could quickly change agricultural land uses in the plover’s 
winter range. 
 
California 
 
California may host up to 88% of wintering mountain plovers (Knopf 1996). Wunder and 
Knopf (2003) posited that their 2001 survey of wintering plovers in California’s Imperial 
Valley constituted about 50% of the global population. The authors counted 4,037 
plovers during their survey. The birds in the Imperial Valley are completely dependent 
on field crops for their habitat. Wunder and Knopf (2003) found 34.1% of their surveyed 
birds on idle (though not fallow) fields, 22.4% on grazed alfalfa pastures, 15% on 
sprouting alfalfa fields, and 12.6% on Bermudagrass, with these field crops making up 
about 84% of the mountain plover habitat during the survey.  
 
Several authors have warned about consequences of the plover’s dependence on 
cropland in the Imperial Valley. Wunder and Knopf (2003: 79) stated: 
 

The Mountain Plover seems strongly tied to the presence of grazers 
(especially sheep) on alfalfa fields in the valley. A reduction in the area of 
coverage of alfalfa or the numbers of sheep would have a major impact on 
the area available to Mountain Plovers during winter. 

 
They added: 
 

The other major land-use activity in the Imperial Valley that provides 
habitat for Mountain Plovers is burning following harvest. Bermudagrass 
fields were especially favored, and asparagus fields were also used after 
being burned. Any future tightening of restrictions on burning as a 
management practice (most likely relative to air quality standards) will 
represent a significant loss of habitat for the Mountain Plover. We note 
that at the time of our study, air quality regulations already precluded most 
burning of fields in the Imperial Valley until January. This elevates the 
significance of the alfalfa/sheep industry as critical to wintering plovers 
from October through December annually. (Wunder and Knopf 2003: 79) 

 
Annual Imperial County agricultural reports by the Office of the Agricultural 
Commissioner show that Bermudagrass and alfalfa acreage declined since Wunder and 
Knopf (2003) conducted their survey. Imperial County began aggregating all pasture 
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crop acreage records, including alfalfa, in its reports starting in 2006. The trend in 
Bermudagrass shows a slight dip between 2002-2009 while total alfalfa planting 
dropped between 2002-2005. Grazed and ungrazed alfalfa planting declined between 
1980-2005. See graphs on the next page. 
 

Bermudagrass Planted in California’s Imperial Valley Between 2002-2009 
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Grazed and Ungrazed Alfalfa Planted in California’s Imperial Valley 
Between 2002-2005 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Grazed and Ungrazed Alfalfa Planted in California’s Imperial Valley  
Between 1980-2005 
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The FWS downplayed and dismissed the risk of the mountain plover’s dependence on 
croplands in the Imperial Valley. The Service (68 Federal Register 53083-53101, 
September 9, 2003: 53095) stated, “The present impacts to farm land in Imperial 
County have had no measurable impact on wintering mountain plovers.” The Service 
stated: 
 

Urban development destroyed most noncultivated, historic coastal 
mountain plover winter habitat (Wunder and Knopf 2003), and anticipated 
urbanization and water transfers from rural to urban areas may impact the 
remaining natural habitats, as well as to existing cropland habitats in both 
the Central and Imperial Valleys. In California, the U.S. Census Bureau 
(2003) projected a 52 percent (17 million) population increase from 2000 
to 2025. Based on past trends, considerable population growth is 
expected to occur in the Central Valley (American Farmland Trust 2003, 
Hunting et al. 2001). The Imperial County population is expected to 
nearly double by 2020 (American Farmland Trust 2003). In the Imperial 
Valley, the North American Free Trade Agreement is expected to generate 
increased trade growth, and highway projects are now being planned to 
improve transportation efficiency (California Department of Transportation 
2001). As a result of the anticipated population growth, the American 
Farmland Trust (2003) designated the Imperial and Central Valleys 2 of 
the top 20 threatened farming regions in the Nation. However, between 
1982 and 1992, only 8,000 ha (19,000 ac) of land in Imperial County 
were converted to urban uses. [bold emphasis added] 

 
First, impacts to mountain plovers from the Imperial County human population in 2025 
and 2020 could not possibly be measured, since 2025 and 2020 were 22 and 17 years 
into the future when the FWS issued its finding in 2003. Second, the Service’s attempt 
to make a linkage between cropland losses from 1982-1992 and the population 
projections for 2000-2025 provided by the U.S Census Bureau and 2003- 2020 provided 
by the American Farmland Trust makes little sense. Third, the Imperial County 
population grew between 1982-1992 and cropland was lost, and the loss of 19,000 
acres of potential plover habitat may have been significant. The Service used another 
example to make its claim that impacts to agricultural activities in the Imperial Valley did 
not have measurable impacts to mountain plovers. The finding stated (68 Federal 
Register 53083-53101, September 9, 2003: 53095): 
 

For example, the Service completed a draft biological opinion for a 
proposed transfer of water from the Imperial Valley to southern California 
coastal communities (P. Sorensen, Service, in litt. 2003). It is presently 
estimated that if the water transfer occurs, 12,000 to 32,600 ha (30,000 to 
80,500 ac) of bermuda grass sod farms and alfalfa could be fallowed each 
year (C. Roberts, Service, pers. comm. 2002; P. Sorensen, in litt. 2002), 
which we calculate would be from 15 to 39 percent of the available 
foraging habitat described by Wunder and Knopf (2003). However, 
because of the mild winter climate in the Imperial Valley, crops are 
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not fallowed for long periods of time. Land that is fallow 1 month 
may be tilled the next, presenting a shifting mosaic of foraging 
habitat for plovers. Because it is unclear whether the water transfer will 
occur and whether it will reduce foraging habitat for mountain plovers in 
the Imperial Valley, we cannot conclude that loss of cropland or 
modification of current practices threatens the species in the foreseeable 
future. [emphasis added] 

 
The Service missed an important point. If the water transfer project were to be 
approved, which it was (more on that below), this would result in a net loss of irrigation 
water to Imperial Valley farmers. Because Imperial Valley crops are dependent on 
irrigation water pulled from the Colorado River, fallowed lands resulting from the water 
loss would remain fallow regardless of the mildness of Imperial Valley winters. 
Moreover, the fact that the Service did not think that the loss of up to 40% of the 
plover’s foraging habitat in arguably the most important area for the birds is frankly 
disturbing. Such mistakes violate the Service’s obligation to base its listing 
determinations on the best available data and other legal standards. 
 
Again and more importantly, a requirement for “measureable” impacts to the plover of 
future impacts to Imperial Valley agricultural land sets a standard much higher than 
required by the ESA for listing a species. The best available information about known 
risks to mountain plover habitat in the Central and Imperial Valleys in California is 
sufficient to warrant listing the bird as threatened. Mountain plovers have been declining 
at a statistically significant rate of 12% per year since 2000 in the Imperial Valley, based 
on CBC data (Pandolfino 2009).  
 
Hunting and Edson (2008: 184) stated, “Because continued human population growth 
and attendant increasing demand for water may further change irrigation practices and 
land use in the Imperial Valley, plover’s reliance on these habitats is risky.” The human 
population across the mountain plover range in California is growing. This is true for 
Imperial County, which grew by 124% between 1970 and 2009 (U.S. Bureau of the 
Census 1982a, 1982b, 2010). As the FWS reported in 2003, the Imperial County 
population is expected to double from 2003 to 2020 (68 Federal Register 53083-53101, 
September 9, 2003: 53095). The water transfer project discussed above is known as 
the Quantification Settlement Agreement (QSA), which was signed by California’s 
relevant water agencies on October 19, 2003. It is an agreement that reallocates the 
over-allocated waters of the Colorado River. The new QSA mandates that up to 
200,000 acre-feet of water be transferred from the Imperial Valley to San Diego for 110 
years (Cody and Sheikh 2005). Comparable to other crops, alfalfa requires a lot of 
water and is dependent on irrigation. Four million to 5,500,000 acre-feet of water are 
typically applied to alfalfa crops per season (Hanson 2008). Global climate change is 
also expected to increase the demand for California’s irrigation waters as temperatures 
increase and conditions become drier (Schlenker et al. 2005; Karl et al. 2009). 
 
Declining alfalfa prices could cause producers to shift to more lucrative crops. A recent 
article blamed reduced dairy prices for dropping alfalfa prices from $200 per ton in 2008 
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to $130-140 in 2010 (Heald 2010). In his 2009 report, Imperial County’s agricultural 
commissioner reported on declining prices of field crops as well as livestock between 
2008 and 2009: 
 

The total gross agricultural production value in 2009 decreased to 
$1,452,970,000 for an overall reduction of 13.75%. Several commodity 
groups showed decreases over last year. Reduced prices were the 
biggest factor contributing to the decrease. Field Crops and Seed and 
Nursery Crops posted losses of over 35% while Livestock decreased 
13.94%. (Imperial County California Agricultural Commissioner 2010: 2) 

 
The volatility of agricultural markets undermines FWS’ characterization of the plover’s 
winter habitat as stable.  
 
While changes to cropland habitat may be harming mountain plovers, farming practices 
the croplands plover already depend on could also be harming them. Agricultural 
chemicals are used and new ones continue to be tested on croplands. We are aware of 
the study by Iko et al. (2003), which found that mountain plovers exposed to 
anticholinesterase pesticides exhibited no statistical difference in activity levels when 
compared to plovers that had minimal exposure. The authors noted that their study 
contained a small sample of birds. Iko et al. (2003: 124) added in their discussion: 
 

Although our results were inconclusive in addressing the question of 
exposure to anticholinesterase chemicals among out sample birds, the 
differences in mean ChE [plasma cholinesterase] values between our two 
study areas do suggest that some effect on mountain plover ChE activity 
is occurring and warrants further investigation. During the past three 
decades, populations of mountain plovers have become increasingly 
isolated as native ecosystems have been converted to agriculture, and the 
use of agricultural field by plovers wintering in the Central Valley of 
California has increased their exposure risk to these ChE-inhibiting 
pesticides. Mountain plovers in California were frequently seen in recently 
plowed fields, most likely attracted to the short-lived abundance of 
pesticide-killed or immobilized invertebrate prey in the newly overturned 
soil, and as preferred roosting habitat. Both diurnal and nocturnal aerial 
spraying occur in the Central Valley, and direct spraying on roost sites has 
been observed. It is conceivable that mountain plovers roosting in recently 
plowed fields are affected directly by chemicals sprayed on them and 
indirectly by the presence of dead and dying invertebrate food, although 
we did not search for mountain plover carcasses or observe direct impacts 
of these spraying events during this study. 

 
Pesticide use could have a negative impact on plovers should the timing of their 
application change. Though an important contribution to knowledge about the effects of 
anticholinesterase pesticides on mountain plovers, Iko et al (2003)’s research only 
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studies one class of chemicals. Pyrethoids are used in the Imperial Valley on alfalfa 
crops to kill aphids (Natwick and Lopez 2004). 
 
Arizona 
 
Though no scientific mountain plover surveys have been undertaken in Arizona, bird 
observation records indicate that wintering birds in the state are also tied to croplands 
(Arizona Ecological Services Field Office 2010). A report by the FWS Arizona Ecological 
Services Field Office (2010: 1) stated: 
 

Wintering Mountain Plovers are more numerous (than breeding plovers) 
and generally seen at three localities: 1) south of the City of Yuma, 2) 
Santa Cruz Flats and Friendly Corners areas, located south of Casa 
Grande and west of Interstate 10, and 3) the Sulphur Springs Valley, 
south of Wilcox in southeastern Arizona. These areas host several large-
scale commercial agriculture farms and sod/turf farms which provide 
suitable, winter habitat for the Mountain Plovers. Casual observations 
made by birders at these three areas described the Mountain Plovers 
occurring in small flocks ranging from 15 to over 120 individuals in the 
middle of dry, plowed or recently tilled agricultural fields, foraging under 
center-pivot irrigation sprinklers, on bare ground interspersed with short 
vegetation, or on newly emerging hay fields. 

 
Mexico 
 
Mountain plovers may breed and winter in parts of Mexico. Some scientists believe 
there is a year-round population in Mexico. Mountain plovers are associated with both 
Mexican and black-tailed prairie dogs in this country (Rojas 2006).  
 
Recent observations of mountain plovers tied to Mexican prairie dog colonies have 
occurred since the 1990s (Rojas 2006: 82).  
 

During the breeding period, Mountain Plovers have been observed in 
colonies of Mexican prairie dogs (Cynomys mexicanus) around San Juan 
del Prado, Galeana, Nuevo Leon. These observations have included 
individuals in breeding plumage and birds exhibiting reproductive behavior 
(calls, displays, etc.; Knopf and Rupert 1999a). On 5 July 1994, observers 
found six widely spaced pairs and one single individual; on 16 June 1997, 
seven individuals (including a pair) were detected in three unspecified 
prairie dog colonies in the same area; and on 24 April 1998, seven more 
individuals (including two pairs) were observed. Mountain Plovers were 
also detected on 25 April 1998 at Galeana between El Cristal and La Paz 
(two pairs and two territorial males) and on 26 April 1998 at La Hediondilla 
(one pair and one single) and Llano La Soledad (two pairs), where 
unsuccessful attempts were made to document nesting (Knopf and Rupert 
1999a). During 5–11 May 1999, Desmond and Chavez-Ramirez (2002) 
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observed 30 Mountain Plovers, including eight pairs and two groups of 
three individuals each at Rancho Los Angeles and La India, in Saltillo, 
Coahuila de Zaragoza, and at La Casita in Galeana, Nuevo Leon. On 9 
May 1999, Desmond and Chavez-Ramirez (2002) found a nest with three 
eggs near La India, the only previous nest documented in Mexico. The La 
India nest was not monitored and therefore, its outcome is unknown. 
Previous nest searches conducted in Mexico during the plover’s known 
reproductive period (based on observations in the Great Plains) yielded no 
other nesting records; however, Desmond and Chavez-Ramirez (2002) 
suggested that the breeding season in northeastern Mexico might be later 
than it is farther north so that hatching coincides with the rainy season and 
the period of greatest insect availability (June–July). 

 
In 2004, the scientists observed the first successful nesting of a mountain plover pair on 
the largest known Mexican prairie dog colony (Rojas 2006). However, the best available 
information demonstrates that Mexican prairie dog colonies have been shrinking and 
disappearing (Scott-Morales et al. 2004). Scott-Morales et al. (2004: 1098) reported that 
crop agriculture remained one of the most persistent problem for prairie dogs: 
 

As reported by Treviño-Villarreal and Grant (1998), Nuevo León state still 
had 73% of the total geographic distribution of the prairie dogs; however, it 
also suffered the largest reduction of prairie dog habitat area. In the past, 
agriculture activities were the main factor contributing to reduction in 
habitat (Treviño-Villarreal et al. 1996); agriculture continues to be the main 
activity in Nuevo León (Avedaño 1999) and most of the colonies there 
were surrounded by agricultural land. Habitat loss due to agriculture had a 
direct and immediate effect on the size and survival of the colonies by 
fragmenting the habitat and reducing the size of colonies, as documented 
at La Hediondilla, Las Hormigas, and El Potosí colonies (Appendix I). 

 
Potatoes are one of the main agricultural crops in the region (Scott-Morales et al. 2008) 
and not suitable habitat for prairie dogs or mountain plovers. 
 
Loss of Prairie Dog Colony Habitat Continues to Threaten Mountain Plovers 
 
Mountain plovers are prairie dog associated species. Historically, plover likely bred on 
the colonies of all 5 species of prairie dog. However, their breeding range has been 
greatly reduced. Historically and currently the majority of breeding mountain plover 
inhabit black-tailed prairie dog colonies with some known to breed on Gunnison’s prairie 
dog, Mexican prairie dog, and white-tailed prairie dog colonies. Though the Service 
determined that the black-tailed prairie dog does not warrant listing under the ESA, a 
decision with which we disagree, the agency acknowledged that black-tailed prairie dog 
occupied habitat has declined by 97-98% of its historic size (74 Federal Register 63343-
63366, December 3, 2009). The numerous and significant threats to prairie dogs 
continues to put the species at risk of extinction (Forest Guardians et al. 2007).  
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Since 2003, scientists have learned more about the connection between mountain 
plover and prairie dogs. For example, Dreitz (2009: 876-877) found: 
 

This study supports the relative importance of habitats occupied by prairie 
dogs to mountain plover reproductive success. Breeding habitat for 
mountain plovers is associated with areas of high disturbance such as 
those intensively grazed by native or domestic herbivores, recently burned 
areas and agricultural lands (Knopf & Wunder 2006). As predicted, adults 
nesting on prairie dog habitat were three times more likely to fledge chicks 
(0·75, CI 0·54–0·87) than adults nesting on agricultural land (0·23, CI 
0·14–0·33) and grassland (0.24, CI 0·08–0·45). This result suggests that 
habitats occupied by prairie dogs may be providing the disturbance 
needed for mountain plovers to successfully raise chicks. In terms of 
breeding success, Dreitz & Knopf (2007) did not find that habitat 
influenced nest success when categorized as either agricultural land or 
grassland with or without prairie dogs. Habitat-related reproductive 
success between nesting and chick survival suggests that mountain 
plovers may incorrectly assess nest sites on agricultural lands and 
grassland, which may function as ecological traps given the low rate of 
chick survival on these habitats. 

 
Tipton (2007) found that mountain plovers occur at densities on prairie dog colonies that 
are 10 times higher than plover densities on uncolonized grassland in Colorado. 
Dinsmore et al. (2005) confirmed that mountain plover prefer prairie dog colonies in the 
mid-grass prairie regions of the Northern Plains.  
 
Several studies have found that at least localized mountain plover population losses 
and gains track prairie dog losses and recovery from plague in south Phillips County, 
Montana; the Comanche National Grassland in Colorado; and the Pawnee National 
Grassland in Colorado (Dinsmore et al. 2005; Hartley 2006; Augustine et al. 2008). 
Augustine et al. (2008: 695) found: 
 

Following plague-driven declines in prairie dog colonies, we found that 
mountain plover nesting activity declined relatively rapidly, within 1–2 
years. This result is consistent with both the loss of the short-term 
influence of prairie dog grazing activity and the relatively rapid recovery of 
vegetative conditions that can occur on prairie dog colonies following 
plague. Taken together, our findings indicate that available plover nesting 
habitat associated with prairie dog colonies closely tracks the area actively 
occupied by prairie dogs each year. We note that this does not imply that 
all areas of active colonies are suitable habitat, as plovers also select 
relatively flat terrain for nesting and localized features of colonies such as 
topography may influence suitability for plover nesting. However, our 
results do indicate that plague-driven fluctuations in the extent of active 
prairie dog colonies within the landscape also directly reflect fluctuations in 
the extent of prairie dog habitat used by nesting plovers. 
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In northern mixed prairie, where mountain plovers nest almost exclusively 
on prairie dog colonies, the spatial extent of plague epizootics may 
influence the degree to which plovers can shift from plague affected 
colonies to other nearby active prairie dog colonies. In Phillips County, 
colonies affected by plague during 2002–2004 were all less than 7 km 
from a colony not affected by plague, and inter annual movements among 
colonies separated by up to 15 km have been documented for banded 
plovers in this study area. For plague epizootics that affect larger areas, 
the degree to which plovers may respond by moving longer distances or 
by nesting off of prairie dog colonies is not clear. A negative effect of 
plague on plover nesting activity in mixed prairie is consistent with our 
observation that the large decline in nests on plague affected colonies 
during 2003–2005 was not balanced by an increase in nests on expanding 
colonies within the Phillips County study area. 

 
Several other recent studies about plague that have relevance to mountain plovers have 
been published since the FWS reversed its proposed rule to list the mountain plover 
(Thiagarajan et al. 2008; Eisen and Gage 2009; Hartley et al. 2009; Wimsatt and 
Biggins 2009). 
 
In 2009, the Environmental Protection Agency (EPA) approved the use of the toxicant 
Rozol to kill black-tailed prairie dogs across their range (see Defenders of Wildlife v. 
EPA, DC Circ 09-1199). Prior to then, the EPA had been issuing special local needs 
permits on a state-by-state basis for the dangerous anticoagulant poisons, diphacinone 
and chlorophacinone. The use of Rozol and Kaput is becoming more popular among 
members of the agriculture industry and others who want to kill prairie dogs (see 
Klataske 2009). There is evidence that it is being used illegally (see Gober 2009). See 
the attached documents for more information on the dangers of Rozol and Kaput to 
prairie dogs, and thus, mountain plover habitat (ABS and Defenders 2009; FWS 2009a; 
FWS 2009b). 
 
Mexican prairie dog populations are declining and becoming more fragmented (Scott-
Morales et al. 2004). Rojas et al. (2006: 83) stated: “the last remnants of northeastern 
Mexico’s native grasslands and Mexican prairie dog habitats are being lost, which could 
have negative effects on the region’s population of Mountain Plovers.” 
 
Mexico’s largest black-tailed prairie dog complex (groups of colonies where the colonies 
are no more than 7 kilometers (4 miles) apart to facilitate male dispersal) in the Janos-
Casas Grandes (JCG) region of Chihuahua, Mexico dropped from 135,908 acres in 
1988 to 37,066 in 2005, a loss of 73% (Ceballos et al. 2010). Manzano-Fischer et al. 
(2006: 3818) discussed mountain plover numbers when the prairie dog complex still 
numbered around 135,908 acres:  
 

The JCG area provides a key nesting or wintering area in particular for 
some widely distributed, and threatened species such as the mountain 
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plover (Charadrius montanus). This species has been detected in most 
years in the study area and can be observed from September to May 
(mainly during the winter). The largest flock we observed (in December 
1995) had between 90 and 120 individuals, and according to our most 
conservative estimate, around 200 mountain plovers may inhabit the JCG 
area during the winter. This number represents about 2% of the estimated 
total population (10,000–12,000 individuals; Knopf, perssonal [sic] 
communication) for all of North America, a population restricted to only 
about 50,000 ha [135,908 acres] of prairie dog towns and overgrazed 
grasslands. 

 
Subsequent monthly transect surveys conducted in Janos between 2006-2009, 
recorded the highest count in December 2007 of 102 birds. The next highest was the 
October 2007 count of 50 birds (Gonzalez et al. undated).  
 
Regulatory Mechanisms and Conservation Actions are not Providing Mountain 
Plover Adequate Protection 
 
Of the 13 states within the historic range of the mountain plover, the only U.S. state to 
list mountain plovers as threatened or endangered on its state endangered species list 
is Nebraska (Nebraska Game and Parks Commission 2010). Even in states within the 
historic range (NatureServe 2010) where plovers are believed to be extirpated: North 
Dakota, South Dakota, and Utah, the species receives no regulatory protection. 
 
With the exception of North and South Dakota, all states in the mountain plover ranges 
have granted the mountain plover some type of special designation. Clearly, North and 
South Dakota are not interested in recovering their mountain plover populations. 
Arizona, California, Colorado, Kansas, Montana, Nebraska, New Mexico, Oklahoma, 
Texas, and Wyoming have all designated mountain plovers as “species of greatest 
conservation need” or the equivalent in their federally-mandated comprehensive wildlife 
conservation plans. With a few notable exceptions, this has not spurred much 
conservation action by the states. Most states provide only sporadic monitoring. Though 
they have plans, Arizona, Kansas, Montana, New Mexico, Texas, and Utah have no 
current programs to conserve mountain plovers. 
 
Several California counties and other California entities have developed habitat 
conservation plans with the Service. Habitat conservation plans under ESA Section 10 
fail to provide adequate protection for the mountain plover, as such plans are 
unenforceable and voluntary for species that are not yet listed. In March 2003, FWS 
adopted an approach to evaluating conservation plans, called the “Policy for Evaluation 
of Conservation Efforts When Making Listing Decisions” or “PECE” 68 Fed. Reg. 15100-
15115. PECE includes a two-part test to determine whether a conservation plan 
provides a basis for not listing a species under the ESA, or for listing it as threatened 
versus endangered species. First, there must be a high degree of certainty that a plan 
will be implemented. For this first criterion, there are 9 provisions that must be met. 
Examples include assured enforcement; adequate funding, staffing, and other 
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resources; description of legal procedural requirements; explanation of incentives and 
likelihood of voluntary participation; regulatory mechanisms necessary to ensure 
implementation; and an implementation schedule. Id. at pp. 15114-15115.   
 
Second, PECE requires that there be a high degree of certainty that the plan will be 
effective in reducing threats to a species. There are six underlying provisions: 
description of threats and how the plan reduces those threats; incremental goals and 
deadlines for the conservation effort; detailed steps for implementing the plan; 
quantifiable, science-based parameters for demonstrating achievement of objectives; 
reporting on implementation and effectiveness; and adaptive management principles.  
Id. at p. 15115. There are no conservation plans for the mountain plover that meet 
either “the certainty of implementation” or the “certainty of effectiveness” tests. Any 
reliance by FWS on HCPs or other plans to find that the plover has sufficient regulatory 
protection would run counter to the finding by many courts that the agency cannot rely 
on voluntary, speculative plans as a substitute for ESA listing.1 
 
Both the Colorado Division of Wildlife and the Nebraska Game and Parks Commission 
have sponsored nest marking programs where farmers volunteer to have their fields 
checked and any plover nests marked so they can avoid plowing over nests (see Lock 
and VerCauteren 2008). The programs are commendable. But, as Dinsmore et al. 
(2010) found in their analysis of factors that are most important for increasing plover 
populations, such nest protection projects are likely not the most effective conservation 
mechanisms. 
 
Dinsmore et al. (2010: 9) stated: 
 

Our research suggests that management focused on nest sites and nest 
success appear tangential to conserving and growing plover populations. 
Instead, conserving prairie-dog landscapes holds much greater promise of 
securing the species (Dinsmore 2000, Dinsmore et al. 2005, Dreitz et al. 
2005, Knopf 2008). The plover relies on disturbance, which is a key 
aspect of prairie dog ecology, and research has demonstrated possible 
benefits of prairie dogs to plover home range and movement during the 
nesting season (Dreitz et al. 2005), a correlation between local plover 
trends and prairie dog abundance (Dinsmore et al. 2005), and plover 
densities during the nesting season (Childers and Dinsmore 2008, Tipton 
et al. 2009). 

 
                                     
1Many courts have held that future conservation efforts by federal and state agencies do not justify further 
delay in listing species. See cases involving the Alexander Archipelago wolf (Canis lupus ligoni) 
(Biodiversity Legal Foundation v. Babbitt, 943 F.Supp. 23 (D.D.C.1996); Queen Charlotte goshawk 
(Accipiter gentilis laingi) (Southwest Center for Biological Diversity v. Babbitt, 939 F.Supp. 49 
(D.D.C.1996)); Barton Springs Salamander (Eurycea sosorum) (Save Our Springs Legal Defense Fund, 
Inc. v. Babbitt, Civ No. 96-168-CA (W.D.Tex., Mar 25, 1997)); Oregon Coast evolutionarily significant unit 
of Coho salmon (Oncorhynchus kisutch) (Oregon Natural Resources Council et al. v. Daley et al., 6 
F.Supp.2d 1139 (D.Or.1998)); and bull trout (Salvelinus confluentus) (Friends of Wild Swan, Inc. v. U.S. 
Fish and Wildlife, 945 F.Supp. 1388 (D.Or.1996)). 
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The FWS has missed several opportunities to provide regulatory protection to prairie 
dogs. Listing, especially the black-tailed, but also the Gunnison’s and white-tailed prairie 
dogs under the ESA would protect essential habitat not only for the plover but a host of 
other species associated with prairie dogs. The states and other federal agencies are 
resistant to prairie dog conservation. The tables below illustrate how policies aimed at 
protecting black-tailed prairie dogs have generally been weakened or rescinded and 
policies enabling more prairie dog killing and habitat loss have proliferated between 
1998-2008. 
 

Regulatory Mechanisms Enacted between 1998-2008 that Promote Black-tailed 
Prairie Dog Conservation and Recovery 

[Shading indicates regulation has been rescinded or weakened.] 
Federal Level  
Forest Service Moratorium on poisoning BTPDs in Regions 1, 2, & 3 during USFWS status 

review period—May 27, 1999 (G. Manning, Acting Deputy Director of the 
National Forest System, letter 1999) 
[rescinded: February 12, 2004] 

Forest Service Extension of BTPD poisoning moratorium for indefinite period—July 26, 2000 
(G. Manning, Acting Deputy Director of the National Forest System, letter 
2000) [rescinded: February 12, 2004] 

Forest Service  In 2000, USFS designated the BTPD a “Sensitive Species” and 
“Management Indicator Species” on National Forest System lands within the 
BTPD range (current provisions: Forest Service Manual 2670.22, 2005 and 
Forest Service Manual 2670.32, 2005) 

Forest Service 
(Buffalo Gap National 
Grassland) 

The Conata Basin in Buffalo Gap National Grassland, South Dakota, is closed 
to prairie dog shooting year-round.  This does not include private or tribal 
lands. (Order RO. WD-97-01, Occupancy and Use Regulations) [rescinded 
November 2004] 

Forest Service 
(Thunder Basin 
National Grassland) 

Shooting closure on 29,352 hectares (72,500 acres) to protect a future black-
footed ferret reintroduction site (Order Number 2002-01) 

Bureau of Land 
Management 
(Montana) 

Shooting closure on 1,300 acres in south Phillips County, MT to benefit black-
footed ferret recovery March 1, 2006 through February 28, 2008  
[rescinded] 

State Level  
Colorado The Colorado Division of Wildlife banned recreational shooting of black-tailed 

prairie dogs in 2001. However, the Attorney General’s office interpreted the 
regulation to where it applied only to federal lands.  
[rescinded in September 2006] 

Montana The Legislature passed HB 492 (87-5-101, MCA et seq.), giving prairie dog 
dual status as “nongame wildlife in need of management” and a “vertebrate 
pest,” which allowed the state wildlife agency to manage the species for the 
first time (effective May 1, 2001).  
[sunsets on October 1, 2007] 

Montana Fish, Wildlife and Parks implemented the “Biennial Rule”—a seasonal 
shooting closure on public lands from March 1 to May 31 each year, and a 
year round closure in south Phillips County black-footed ferret area in 2003.  
[ends October 1, 2007 when “nongame wildlife” law sunsets] 

South Dakota In 2001, the legislature passed Senate Bill 64 changing the designation of the 
prairie dog from “pest” to a “Species of Management Concern.” 

South Dakota Game, Fish and Parks set seasonal closures from March 1 to June 14 on 
shooting of black-tailed prairie dogs on federal public lands in 2001. 

Texas Parks and Wildlife banned the collection of prairie dogs for the pet trade. 
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Regulatory Mechanisms Enacted between 1998-2008 that Increase Threats to 

Black-tailed Prairie Dogs 
Federal Level  
Forest Service 
(Nebraska National 
Forest) 

Final EIS and Record of Decision for its Nebraska National Forest Prairie Dog 
Management Plan Amendment to the LRMP on August 3, 2005 (70 FR 
50297)—allowed significant poisoning of BTPDs within “boundary 
management zones” on all of the units within the Forest. 

Forest Service 
(Pawnee National 
Grassland) 

Record of Decision on October 13, 2006 to implement the new Prairie Dog 
Management Plan Amendment to the LRMP—puts a cap of 3,441 hectares 
(8,500 acres) allowed to be occupied by BTPDs, poisoning allowed once cap 
is exceeded. 

Bureau of Land 
Management 

Notice Rescinding Oct. 18, 1999 shooting closure in S. Phillips County, MT (67 
FR 56299) September 3, 2002 (40-Complex) 

APHIS ROD on NNF PDOG Plan Amendment (LRMP) (70 FR 71079) Nov. 25, 2005 
State Level  
Colorado In 1999, Colorado SB111 (C.R.S. 35-7-203) required that county 

commissioners approve prairie dog relocations into their counties, even on 
private land. The law has been a major barrier to prairie dog recovery in the 
state.  

Colorado In 2001, the Colorado State Land Board approved a regulation to enforce a 
Colorado statute that requires state school land livestock grazing permittees to 
poison prairie dogs on state school trust lands leased by the permittee (C.R.S. 
§ 36-1-118; State of Colorado Board of Land Commissioners, Policy No. 2001-
0, Board Order No. 2001-52) 

Colorado Colorado substituted complete ban on recreational shooting of black-tailed 
prairie dogs with a seasonal closure from March 1 through June 15 in 
September 2006 (Colorado Wildlife Regulations, Chapter 3, Article 1, 
#302.2.a,b).  

Colorado The Colorado Wildlife Commission approved use of the Rodenator, an 
apparatus that ignites propane and oxygen, and similar devices to kill prairie 
dogs in September 2006 (Colorado Wildlife Regulations, Chapter 3, Article 1, 
#302.B.6). 

Colorado The Colorado Department of Agriculture enacted an emergency rule to exempt 
the Rodenator, which ignite propane and oxygen in prairie dog burrows, from 
registration rules in November 2006 (8 CCR 1203-1.20.8 Administration and 
Enforcement of the Pesticide Act (2007)). 

Colorado The Department of Agriculture enabled a “Special Local Need” label for the 
use of the poison Rozol (labels: EPA SLN No. CO-060009, EPA Reg. No. 
7173-244, EPA Est No. 7173-WI-1) and approved the use of the poison Kaput 
–D in November 2006.  

Kansas Kansas approved the use of Rozol for via a 24(c) Special Local Need 
Supplemental Label (EPA Reg. No. 7173-184 and EPA SLN No. KS-040004) 
on March 17, 2004. 

Nebraska Approved a 24(c) Special Local Need label to allow the use of Rozol to 
exterminate prairie dogs that will be effective on October 1, 2007 (EPA SLN # 
NE-060001). 

South Dakota On August 13, 2004, Governor Mike Rounds issued an “Emergency Interim 
Prairie Dog Control Program,” 

South Dakota The state approved a Special Local Need extension label in 2005 that allows 
use of zinc phosphide from February 1 – March 1. 
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South Dakota State support of prairie dog poisoning: SDCL 34A-8-7 in part states, “The 
secretaries [of Agriculture and Game, Fish, and Parks] shall establish and 
conduct control programs at state expense on private lands that are 
encroached upon by prairie dogs from contiguous public lands.” 

South Dakota Prairie dog control program by the Secretary of Game, Fish and Parks (SDCL 
40-36.3.1) 

South Dakota The South Dakota legislature passed … requiring landowners to poison prairie 
dogs on private land for a distance of one mile at the request of any neighbor 
(date). Very few acres are further than one mile from a property boundary in 
South Dakota. 

Wyoming Rozol approved (EPA SLN No. WY-060004, EPA Registration No. 7173-184, 
and EPA Est No. 7173-WI-1) 

 
In fact, most Forest Service units within the range of the black-tailed prairie dog now 
allow prairie dog poisoning. Mountain plover habitat is included in 5 regions of the U.S. 
Forest Service: 1, 2, 3, 4, and 5. Regions 2, 3, and 4 have designated the plover as a 
sensitive species. With the exception of the Pawnee National Grassland and to some 
extent the Comanche National Grassland and Thunder Basin National Grassland, none 
of the Forest Service units in the mountain plover range have kept and regular 
monitoring records of their mountain plover populations. For the units that keep records, 
many are unclear regarding what is being measured and/or recorded and how the 
information will be used to inform bird conservation (see Ashley National Forest 
undated; Cibola National Forest undated; Comanche National Grassland 2004; 
Cimarron National Grassland 2007: Thunder Basin National Grassland 2002).  
 
Based on the Freedom of Information Act Request response we received from the 
National Park Service, the Park Service does not regularly monitor mountain plovers 
(National Park Service 2010). 
 
Mountain Plover habitat occurs within the following Bureau of Land Management state 
offices: Montana (including North and South Dakota), Wyoming, Colorado, New Mexico 
(which includes Oklahoma and Texas), Utah, Arizona, and California. The Arizona and 
Utah state offices and field offices provide mountain plovers no regulatory or special 
protection. The California and Wyoming offices have designated plovers as sensitive 
species. Different field offices within Colorado, Montana, and New Mexico treat the 
plover differently. For example, it is a “bird species of conservation concern” within the 
Uncompahgre Field Office in Colorado. A BLM special designation does not guarantee 
that the mountain plovers will be protected from habitat loss or even direct mortality 
caused by BLM projects. Stipulations meant to prevent and mitigate harm to special 
status species can be exempted and waived (see Forest Guardians 2007). Regulations 
have not prevented significant oil and gas development from occurring on mountain 
plover habitat. Fourteen percent (471,100 acres) of land within the plover range in 
Philips County, Montana is leased out for oil and gas activities; 22% of the plover range 
throughout Wyoming is leased; and 27% of Wyoming’s known occupied mountain 
plover habitat is leased for drilling (CNE 2010). 
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Conclusion 
 
Given persistent and significant population losses and the severe threats faced by the 
mountain plover, the mountain plover deserves the full protections under the ESA and 
the designation of critical habitat. Thank you for the opportunity to comment. 
 
 
Sincerely, 
 
/s/Nicole J. Rosmarino  
 
Nicole Rosmarino, Ph.D. 
Wildlife Program Director 
WildEarth Guardians 
1536 Wynkoop St., Suite 301 
Denver, CO 80202 
303-573-4898 (cell: 505-699-7404) 
nrosmarino@wildearthguardians.org 
www.wildearthguardians.org 
 
and 
 
/s/Megan Mueller 
 
Megan Mueller 
Senior Staff Biologist 
Center for Native Ecosystems 
303-546-0214 x 6 
megan@nativeecosystems.org  
http://nativeecosystems.org 
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