
 
June 20, 2013   
 
Public Comments Processing  
Attn:  FWS–R2–ES–2012–0071 
Division of Policy & Directives Management  
U.S. Fish & Wildlife Service  
4401 N. Fairfax Drive MS 2042-PDM 
Arlington, VA 22203 
 

Submitted via Federal Rulemaking Portal (www.regulations.gov) and U.S. Postal Mail 
 
Re: Docket No. FWS–R2–ES–2012–0071, Comments on Proposed Listing and Proposed 
4(d) Rule for the Lesser Prairie-Chicken (Tympanuchus pallidicinctus) 
 
I hereby submit comments on behalf of WildEarth Guardians and our 7,538 members regarding 
the U.S. Fish and Wildlife Service’s (USFWS) proposed listing as “threatened” and proposed 
4(d) rule for the lesser prairie-chicken (Tympanuchus pallidicinctus, referred to in these 
comments as “lesser prairie-chicken” or “LPC”) pursuant to the Endangered Species Act (“ESA” 
or “Act.”  For the convenience of the USFWS, we will provide the references cited herein and 
listed in the bibliography on a CD-ROM by postal mail. 
 
We endorse and incorporate by reference comments submitted by the Society for Conservation 
Biology on the proposed listing rule on March 11, 2013 (SCB 2013).   
 
 
I. Proposed Listing Rule 
 
Failure to Propose Designating Critical Habitat is a Serious Flaw 
 
The proposed rule declines to propose critical habitat for the lesser prairie-chicken and concludes 
that critical habitat is “not determinable.” The rule goes on to explain that USFWS is waiting for 
the results of several surveys and habitat assessment projects before designating critical habitat. 
We applaud the USFWS’s commitment to using the best and most current research, but the 
complete evasion of critical habitat designation by this means is concerning. Certain habitat 
requirements for the lesser prairie-chicken are well known and have been known for some time, 
most notably active leks. Documents from NRCS’s Lesser Prairie-Chicken Initiative, which is 
cited as one of the initiatives that may provide exemptions for members to the provisions in 50 
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CFR 17.31 under the 4(d) rule, outlines specific habitat requirements at all life stages (NRCS 
2011 at 3); as well, NRCS has developed State-level Prairie Chicken Habitat Assessment Tools 
in order to implement the LPCI.  
 
It is unclear why the USFWS would entirely defer critical habitat designation rather than drafting 
a proposed critical habitat designation that could be revised and updated as new information is 
collected (see also SCB 2013 at 8).  At minimum, all known leks and an adequate buffer 
surrounding each lek should be designated as critical habitat.  The USFWS has plenty of science 
on which to base a critical habitat proposal.  Considering the Service identifies the “impacts of 
cumulative habitat loss and fragmentation” as the primary threat justifying listing the lesser 
prairie-chicken under the ESA, the failure to propose critical habitat is inexcusable. 78 Fed. Reg 
26304. 
 
The Service Should Consider Endangered Status and Designating DPSs for the LPC 
 
Failure to consider listing the lesser prairie chicken as endangered in a significant portion of its 
range or to designate distinct population segments is a serious flaw in the proposed rule.  See  
comments submitted by the Society of Conservation Biology submitted March 11, 2013.  (SCB 
2013).   
 
The Service’s Suggested “Strongholds” Are Insufficient Recovery Goals 
 
The Service’s proposal to use male lesser prairie-chicken numbers in specific areas as a proxy 
for recovery is inappropriate.  500 male lesser prairie-chickens represent less than 5% of the 
species’ current abundance and far less of its historic abundance.   
 
It is not the purpose of a proposed listing rule to outline recovery goals. The ESA requires a 
separate recovery planning process once listing is complete.  We object to any attempt to short-
circuit the recovery planning process by including predetermined goals in the proposed listing 
rule.  Furthermore, if this proposed rule were a recovery plan, the recovery goal would be 
completely insufficient.  
 
II. Proposed 4(d) Rule 
 
State Conservation Programs are an Inappropriate Surrogate for Section 9 Protections 
 
The Service proposes that “none of the provisions in 50 CFR 17.31 would apply to actions that 
result from activities associated with a comprehensive conservation program developed by or in 
coordination with the State agency or agencies responsible for the management and conservation 
of fish and wildlife within the affected State(s), or their agent(s), and that the Service determines 
provides a net conservation benefit for the lesser prairie-chicken” (USFWS 2013 at 26306). 
 
This proposal is vague; without knowing how the USFWS intends to determine whether or not a 
“comprehensive conservation program” would provide a net conservation benefit for the 
chicken, it is impossible to determine if USFWS oversight and monitoring would be a sufficient 
substitute for the provisions in 50 CFR 17.31.  We oppose application of a 4(d) rule to state 
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conservation programs without further detail, including the frequency of Service review and 
specific benchmarks and requirements being announced and allowed an opportunity for public 
comment.  As it stands the Service has provided insufficient detail to assess the appropriateness 
of either the state conservation programs of Service oversight. 
 
Candidate Conservation Agreements with Assurances (CCAA) Should Not Replace the 
Protections of Section 9 
 
We are concerned that the USFWS may be considering a withdrawal or weakening of ESA 
protections for the lesser prairie-chicken based on CCAAs or other voluntary conservation 
agreements. Reliance on CCAAs to preclude the need for listing is not well tested. “FWS has 
finalized only 26 [CCAAs].  Of these agreements, only three have contributed to decisions not to 
list a species.  Much remains unsettled and unproven about the use of CCAAs to preclude 
listing” (Li and Male 2013 at 1).  
 
For example, the Service withdrew the proposed listing of the dunes sagebrush lizard in June 
2012 based on CCAAs in Texas and New Mexico, a decision that Defenders of Wildlife 
subsequently analyzed and found to be seriously flawed (Li and Male 2013).  Just this week a 
lawsuit was filed challenging the use of CCAAs as justification for not listing the dunes 
sagebrush lizard.  Continuation of this practice flies in the face of both the letter and the spirit of 
the ESA, and would represent a dangerous precedent under which weak, untested, or even 
unknown voluntary conservation agreements are allowed to supersede the strong protections of 
the ESA. 
 
Moreover, regarding the proposed 4(d) rule, the USFWS states that “…several approved 
candidate conservation agreements (CCAs) and candidate conservation agreements with 
assurances (CCAAs) are in place for the lesser prairie-chicken. We are seeking comment on a 
provision that would allow continued enrollment in the existing CCAs and CCAAs beyond the 
effective date of a final listing determination, if the results of our final listing determination 
conclude that threatened species status is appropriate” (USFWS 2013 at 26306).  When the lesser 
prairie-chicken is listed, provisions of the Act already exist to achieve the stated goals of the 4(d) 
rule.  Habitat Conservation Plans and Incidental Take Permits will provide methods by which 
landowners may seek permission to continue operations that may harm the lesser prairie-chicken 
or it’s habitat.  It is unnecessary and inappropriate to use the proposed 4(d) rule to reassure 
landowners. 
 
Take Provisions for State Managed Programs are Inappropriate 
 
The Service requested comments on whether “it is appropriate to include a provision for take of 
lesser prairie-chickens in the course of State-managed hunting programs for the lesser prairie-
chicken or incidental to legal hunting activities directed at greater prairie-chickens” (78 Fed. 
Reg. 26306).  First, State-managed hunting programs for a species listed as “threatened” or 
“endangered” are completely inappropriate and undermine recovery. Second, no exceptions 
should be made for incidental take during the hunting season for the greater prairie-chicken. 
Rather, the appropriate course of action is for USFWS to prohibit hunting of the greater prairie-
chicken in the 12 Kansas counties where the two species’ ranges overlap to avoid harm to the 
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imperiled lesser prairie-chicken.  The benefit of the doubt should be afforded to the listed 
species, not to hunting programs that could further imperil the lesser prairie-chicken.  See 
Connor v. Burford 848 F.2d 1441, 1454 (9th Cir.1988).  Rather than giving carte blanche to 
state-managed hunting, the USFWS should list the greater prairie-chicken as “threatened” or 
“endangered” in Kansas due to similarity of appearance to the imperiled lesser prairie-chicken.  
The Service’s proposed approach here is entirely backward and contrary to the purpose of the 
ESA. 
 
Any Expansion of the Proposed 4(d) Rule is Inappropriate and Contrary to the Act 
 
The Service is also considering “whether it is appropriate to expand the scope of the 4(d) special 
rule to: (a) Encourage landowners removing their lands from the Conservation Reserve Program 
to continue managing those areas for the benefit of the lesser prairie-chicken; (b) encourage 
farmers and ranchers not participating in the Natural Resources Conservation Service’s Lesser 
Prairie-Chicken Initiative to manage their lands for the benefit of the lesser prairie-chicken; and 
(c) allow incidental take of lesser prairie-chickens if the take results from implementation of a 
comprehensive lesser prairie-chicken conservation program that was developed by an entity 
other than a State agency or their agent(s) or was developed without coordination with a State 
agency or their agent(s)” (USFWS 2013 at 26306).  
 
As discussed above, the proposed 4(d) rule is problematic as it stands.  Subpart (c) indicates that 
any the Service is considering allowing any “entity” that comes up with a LPC conservation 
program and implements it to incidentally take lesser prairie-chicken.  This proposal is entirely 
vague and inappropriate.  Expanding the rule to cover non-State sponsored conservation 
programs is simply beyond comprehension at this time.  How does the Service define an “entity” 
or a “comprehensive conservation program”?  Is the Service considering allowing unlimited 
incidental take?  This type of vague, undefined expansion of the already highly questionable and 
inadequately tested CCAA strategy is just the type of slippery slope that could entirely 
undermine the effectiveness of the ESA.  It remains entirely unclear whether CCAAs serve as 
functional surrogates for ESA protections.  Until that is proven, the protections of the Act should 
remain and the Service should not consider expanding the program.  Again, the benefit of the 
doubt should be afforded to the imperiled species. 
 
CONCLUSION 
 
Thank you for the opportunity to comment on these proposed rules for the lesser prairie-chicken.  
Providing this imperiled species with the strongest protections of the Endangered Species Act 
will be critical to saving it from extinction.  We urge the Service to withdraw the proposed 4(d) 
rule, designate critical habitat for the lesser prairie-chicken and fully consider listing the prairie-
chicken as endangered in a significant portion of its range and/or designating distinct population 
segments and analyzing each individually for the appropriate listing status under the ESA. 
 
Sincerely,  
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Bethany Cotton 
Wildlife Program Director 
www.wildearthguardians.org 
1536 Wynkoop St., Suite 301 
Denver, CO 80202 
503.327.4923 
bcotton@wildearthguardians.org 



 WildEarth Guardians  
Comments on Proposed Listing and Proposed 4(d) Rule for the Lesser Prairie-chicken 

  

6 
 

WORKS CITED 
 
Natural Resource Conservation Service [NRCS]. 2011. Improving Lesser Prairie-Chicken 

Habitat through Revegetation and Rangeland Management. U. S. Departement of 
Agriculture. 

 
Natural Resource Conservation Service [NRCS]. 2012. Lesser Prairie-Chicken Initiative Report. 

U. S. Department of Agriculture. 
 
Society for Conservation Biology [SCB]. 2013. Comments of the Society for Conservation 

Biology on the Proposed “Threatened” Designation for the Lesser Prairie-Chicken.  
 
U. S. Fish and Wildlife Service [USFWS]. 2013. Endangered and Threatened Wildlife and 

Plants; Listing the Lesser Prairie-Chicken as a Threatened Species With a Special Rule. 
78 Fed. Reg. 26302-26308. 

 
U. S. Fish and Wildlife Service [USFWS]. 2012. Endangered and Threatened Wildlife and 

Plants; Listing the Lesser Prairie-Chicken as a Threatened Species; 77 Fed. Reg. 73828-
73888. 

 
U. S. Fish and Wildlife Service [USFWS]. 2011. U. S. Fish and Wildlife Service’s Conference 

Report for the Natural Resource Conservation Service’s Lesser Prairie-Chicken Initiative 
and associated procedures, conservation practices, and conservation measures. 
FWS/R2/RD/048810. 


