
	

December 16, 2022 
 
VIA EMAIL AND CERTIFIED MAIL 
 
The Honorable Deborah Haaland  Martha Williams 
Secretary of the Interior    Director 
U.S. Department of the Interior  U.S. Fish and Wildlife Service  
1849 C Street, NW    1849 C Street, NW, Room 3331 
Washington, DC 20240   Washington, DC 20240 
doiexecsec@ios.doi.gov    Martha_Williams@fws.gov    
 
Chief Randy Moore    Forest Supervisor Jason Kuiken   
U.S. Forest Service    Stanislaus National Forest  
1400 Independence Ave., SW   19777 Greenley Road 
Washington, DC 20250   Sonora, CA 95370 
randy.b.moore@usda.gov    Jason.kuiken@usda.gov  
 
Forest Supervisor William Dunkelberger 
Humboldt-Toiyabe National Forest 
1200 Franklin Way 
Sparks, NV 89431 
william.dunkelberger@usda.gov  
 
 
Re: Sixty-Day Notice of Intent to Sue the U.S. Forest Service and U.S. Fish and Wildlife 

Service for Endangered Species Act Violations Regarding Impacts to Sierra Nevada 
Red Fox From the Stanislaus National Forest Over-Snow Vehicle Use Designations 
and Humboldt-Toiyabe National Forest Over-Snow Vehicle Use Designations 

 
Dear Secretary Haaland, Chief Moore, Director Williams, Forest Supervisor Kuiken, and Forest 
Supervisor Dunkelberger: 
 

In accordance with the sixty-day notice requirement for citizen suits under the Endangered 
Species Act (“ESA”), 16 U.S.C. § 1540(g), you are hereby notified that the undersigned organizations 
intend to bring a civil action against the U.S. Forest Service (“Forest Service”), U.S. Fish and 
Wildlife Service (“FWS”), and the officers and supervisors to whom this letter is directed in their 
official capacity (collectively, “federal agencies”) for violating the ESA, 16 U.S.C. § 1536 et seq., 
concerning the federal agencies’ failure to consult or reinitiate consultation to assess impacts to 
Sierra Nevada red fox from Over-Snow Vehicle (“OSV”) Use Designations on the Stanislaus 
National Forest and Humboldt-Toiyabe National Forest. The FWS listed the Sierra Nevada Distinct 
Population Segment (“DPS”) of the Sierra Nevada red fox as endangered under the ESA on August 
3, 2021, with an effective date of Sept. 2, 2021. As described below, the federal agencies have failed 
to comply with the ESA concerning the Forest Service’s OSV Designations for the Stanislaus 
National Forest and Humboldt-Toiyabe National Forest. WildEarth Guardians may file suit on 
these violations after the 60-day period has run unless the violations described in this notice are 
remedied.  
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The name and address of the organizations giving notice are: 
 
WildEarth Guardians 
Attn: Ryan Talbott 
P.O. Box 13086 
Portland, OR 97213 
rtalbott@wildearthguardians.org  
 
I. LEGAL BACKGROUND 

 
Section 2(c) of the ESA establishes that it is “the policy of Congress that all Federal . . . 

agencies shall seek to conserve endangered species and threatened species and shall utilize their 
authorities in furtherance of the purposes of” the ESA. 16 U.S.C. § 1531(c)(1). The purpose of the 
ESA is to provide “a program for the conservation of . . . endangered species and threatened 
species” and “a means whereby the ecosystems upon which endangered species and threatened 
species depend may be conserved.” 16 U.S.C. § 1531(b). “The ESA is ‘the most comprehensive 
legislation for the preservation of endangered species ever enacted by any nation.’ It represents a 
commitment ‘to halt and reverse the trend towards species extinction, whatever the cost.’” Ctr. for 
Biological Diversity v. Zinke, 900 F.3d 1053, 1059 (9th Cir. 2018) (quoting Tenn. Valley Auth. v. Hill, 437 
U.S. 153, 180, 184 (1978)) (internal citation omitted). Under the ESA, federal agencies are obligated 
“to afford first priority to the declared national policy of saving endangered species.” Id. at 188. 
 

To implement this policy, Section 7(a)(2) of the ESA requires that each federal agency 
consult with FWS or NOAA Fisheries, as appropriate, (collectively, the “Services”) to ensure that 
any action authorized, funded, or carried out by such agency is not likely to (1) jeopardize the 
continued existence of any threatened or endangered species or (2) result in the destruction or 
adverse modification of the critical habitat of such species. See 16 U.S.C. § 1536(a)(2). In fulfilling 
the consultation requirement “each agency shall use the best scientific and commercial data 
available.” Id. Jeopardy results when it is reasonable to expect, “directly or indirectly,” that the action 
would appreciably reduce “the likelihood of both the survival and recovery of a listed species in the 
wild by reducing the reproduction, numbers, or distribution of that species.” 50 C.F.R. § 402.02. 
Adverse modification is defined as “a direct or indirect alteration that appreciably diminishes the 
value of critical habitat as a whole for the conservation of a listed species.” Id. The term “species” 
includes, inter alia, “any distinct population segment of any species of . . . wildlife which interbreeds 
when mature.” 16 U.S.C. § 1532(16). A DPS is a subset of a species or subspecies that is discreet in 
relation to the remainder of the species to which it belongs, and significant to the species to which it 
belongs. See 61 Fed. Reg. 4,722, 4,725 (Feb. 7, 1996) (DPS Policy). 
 

The ESA’s consultation requirement applies “to all actions in which there is discretionary 
Federal involvement or control.” 50 C.F.R. § 402.03. Agency actions requiring consultation are 
broadly defined by regulation to mean “all activities or programs of any kind authorized, funded, or 
carried out, in whole or in part, by Federal agencies” and include “actions directly or indirectly 
causing modifications to the land, water, or air.” Id. § 402.02.  
 

For federal actions, the action agency must request from the Services a determination of 
whether any listed or proposed species “may be present” in the area of the proposed action. 16 
U.S.C. § 1536(c)(1). If listed or proposed species may be present, the action agency must prepare a 
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Biological Assessment (“BA”) to determine whether the listed species may be affected by the 
proposed action. Id.; 50 C.F.R. § 402.12. In a BA, the action agency describes the proposed action 
and evaluates its potential effects on listed species and their designated critical habitats. 16 U.S.C. § 
1536(c)(1); 50 C.F.R. §§ 402.02 (defining “biological assessment”), 402.12. If the action agency 
determines that its proposed action “may affect” any listed species, the agency must engage in 
“formal consultation” with the Services. 50 C.F.R. § 402.14. See also Cal. ex rel. Lockyer v. U.S. Dep’t of 
Agric., 575 F.3d 99, 1018 (9th Cir. 2009) (“any possible effect, whether beneficial, benign, adverse or 
of an undetermined character, triggers the requirement.” (quoting 51 Fed. Reg. 19,926, 19,949 (June 
3, 1986)). 
 

The threshold for a “may affect” determination is very low, and ensures “actions that have 
any chance of affecting listed species or critical habitat—even if it is later determined that the actions 
are not likely to do so—require at least some consultation under the ESA.” Karuk Tribe of Cal. v. U.S. 
Forest Serv., 681 F.3d 1006, 1028 (9th Cir. 2012). According to the Services’ Consultation handbook, 
the “may affect” threshold is met if “a proposed action may pose any effects on listed species or 
designated critical habitat.” U.S. Fish and Wildlife Serv. & Nat’l Marine Fisheries Serv., Endangered 
Species Consultation Handbook: Procedures for Conducting Consultation and Conference Activities Under Section 7 
of the Endangered Species Act at xvi (1998) (emphasis in original). The regulations implementing the 
ESA require an examination of the potential effects of the action, which are defined as “all 
consequences to listed species or critical habitat that are caused by the proposed action, including 
the consequences of other activities that are not caused by the proposed action” as well as effects 
that “may occur later in time” or occur “outside the immediate area involved in the action.” 50 
C.F.R. § 402.02. Therefore, an agency must consult in every situation except when a proposed action 
will have “no effect” on a listed species or critical habitat. 

 
If the action agency concludes in a BA that the activity is not likely to adversely affect the 

listed species or adversely modify its critical habitat, and the Services concur with that conclusion in 
a Letter of Concurrence, then the consultation is complete. 50 C.F.R. §§ 402.12, 402.14(b). If, 
however, the action agency determines that the activity is likely to adversely affect the listed species 
or its critical habitat, then the Services must complete a biological opinion (“BiOp”) to determine 
whether the activity will jeopardize the species or result in destruction or adverse modification of 
critical habitat. Id. § 402.14. If the Services determine that an action will jeopardize the species or 
adversely modify critical habitat, they may propose reasonable and prudent alternative actions 
intended to avoid such results. 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. § 402.14(g)(5). 

 
Section 7(a)(4) of the ESA requires a Federal agency to conference with the Services if the 

proposed action is likely to jeopardize a species proposed for listing or destroy or adversely modify 
proposed critical habitat. 16 U.S.C. § 1536(a)(4); 50 C.F.R. § 402.10(a). See also 50 C.F.R. § 402.02 
(defining “[c]onference” as “a process which involves informal discussions between a Federal 
agency and the Service under section 7(a)(4) of the Act regarding the impact of an action on 
proposed species or proposed critical habitat and recommendations to minimize or avoid the 
adverse effects”). The agencies must record any results of a conference. Id. § 402.10(e).  
 

An agency’s ESA Section 7 duties do not end with the issuance of a BiOp. The action 
agency “cannot abrogate its responsibility to ensure that its actions will not jeopardize a listed 
species; its decision to rely on a FWS biological opinion must not have been arbitrary or capricious.” 
Pyramid Lake Paiute Tribe of Indians v. U.S. Dep’t of Navy, 898 F.2d 1410, 1415 (9th Cir. 1990); see also 
Defenders of Wildlife v. EPA, 420 F.3d 946, 976 (9th Cir. 2005) (rev’d on other grounds). 
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Further, once consultation is complete, the agencies have a duty to ensure that it remains 

valid. To this end, an agency must re-initiate consultation in some circumstances. 50 C.F.R. § 402.16. 
The ESA’s implementing regulations require the Forest Service to re-initiate consultation where 
discretionary Federal involvement or control over the action has been retained or is authorized by 
law and:  
 

(a) If the amount or extent of taking specified in the incidental take statement is exceeded;  
 
(b) If new information reveals effects of the action that may affect listed species or critical 
habitat in a manner or to an extent not previously considered;  
 
(c) If the identified action is subsequently modified in a manner that causes an effect to the 
listed species or critical habitat that was not considered in the biological opinion; or  
 
(d) If a new species is listed or critical habitat designated that may be affected by the 
identified action. 
 

50 C.F.R. § 402.16. 
 
 After consultation is initiated or reinitiated, ESA Section 7(d) prohibits the agency or any 
permittee from “mak[ing] any irreversible or irretrievable commitment of resources” toward a 
project that would “foreclos[e] the formulation or implementation of any reasonable and prudent 
alternative measures . . . .” 16 U.S.C. § 1536(d). The 7(d) prohibition “is in force during the 
consultation process and continues until the requirements of section 7(a)(2) are satisfied.” 50 C.F.R. 
§ 402.09. 
 
II. FACTUAL BACKGROUND 
 

A. The Stanislaus National Forest Over-Snow Vehicle Use Designations and ESA 
Consultation Process. 

 
The Stanislaus National Forest is located on the western slope of the Sierra Nevada 

mountain range in Northern California and contains nearly 900,000 acres of vast and varied terrain. 
It is a popular destination for winter recreation, including backcountry skiing, snowshoeing, and 
snowmobiling. The Stanislaus also provides important habitat for wintering wildlife including but 
not limited to the endangered Sierra Nevada red fox DPS. On July 13, 2021, the Forest Service 
issued its Final ROD for the Over-Snow Vehicle Use Designation in the Stanislaus National Forest. 
The ROD designates 119,104 acres for OSV use, 24.7 miles for winter snow grooming, and 58.4 
miles of non-groomed OSV trails. 

 
Because ESA-listed species on the Stanislaus National Forest may be affected by the OSV 

designations, the Forest Service was required to consult with FWS and analyze the effects of the 
action on the species and designated critical habitat. In May of 2019, the Forest Service prepared a 
BA for the Stanislaus OSV Use Designation that determined the action may affect, and is likely to 
adversely affect the Sierra Nevada yellow-legged frog and Yosemite toad. The Forest Service also 
determined the designation may affect, but is not likely to adversely affect the Sierra Nevada yellow-
legged frog’s designated critical habitat or the Yosemite toad’s designated critical habitat.  
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On March 20, 2020, FWS issued a BiOp that determined the Stanislaus OSV Use 

Designation is not likely to jeopardize the continued existence of the Sierra Nevada yellow-legged 
frog, or the Yosemite toad. See March 17, 2020 letter from FWS to Mr. Jason Kuiken, re Formal 
Consultation on the Stanislaus Over-Snow Vehicle Use Designation, Alpine, Calaveras, Mariposa, 
and Tuolumne Counties, California (hereafter, 2020 BiOp), pages 33-34. FWS also determined that 
the Stanislaus OSV Use Designation is not likely to destroy or adversely modify the designated 
critical habitats. Id. At the time the 2020 BiOp was issued, the Sierra Nevada red fox was not yet 
listed under the ESA but was proposed for listing as endangered.  The consultation did not cover 
that species. 
 

B. The Humboldt-Toiyabe National Forest OSV Use Designations and ESA 
Consultation Process. 

 
The Humboldt-Toiyabe National Forest is the largest National Forest in the lower 48 states, 

covering 6.3 million acres. The forest has numerous large but non-contiguous sections scattered 
across Nevada with a portion of eastern California (part of the Bridgeport Ranger District). The 
following map is from the U.S. Forest Service’s homepage for the Humboldt-Toiyabe National 
Forest, https://www.fs.usda.gov/htnf (last accessed Dec. 2, 2022): 
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Areas of the Humboldt-Toiyabe National Forest are popular for winter recreation, including 

OSV use. In particular, the Bridgeport Winter Recreation Area (“BWRA”) is popular for 
snowmobilers, backcountry skiers, and snowboarders. It is located at just over 7,200 feet elevation 
along Highway 108 on the eastern side of Sonora Pass. Sierra Nevada red fox also inhabit the 
Humboldt-Toiyabe National Forest. The fox is classified as a “sensitive species” on the forest. At 
the time the Forest Service finalized its OSV designations for the Humboldt-Toiyabe National 
Forest, the Sierra Nevada red fox DPS was not yet listed under the ESA. The federal agencies’ 
consultation did not cover impacts to Sierra Nevada red fox DPS. 
 

C. Sierra Nevada Red Fox (Vulpes vulpes necator). 
 

The Sierra Nevada red fox is a small doglike mammal with elongated snout, pointed ears, 
and a bushy tail. It is one of 10 North American subspecies of the red fox, and occurs in California 
and Oregon. The Sierra Nevada red fox appears to be specially adapted to cold areas, indicated by a 
thick and deep winter coat, longer hind feet, and small toe pads covered in winter by dense fur 
(which may better allow movement over snow). It is generally smaller than the general North 
American red fox, which may also be an adaptation to allow better movement over snow. 

 
Sierra Nevada red fox live near Sonora Pass, California and are the only population known 

to exist in the Sierra Nevada mountain range. Genetic analyses indicate these foxes are descendants 
of a Sierra Nevada red fox population that was resident in the area. The only other known Sierra 
Nevada red fox population in California is located near Lassen Peak in the southern Cascade 
Mountain range. This population shows clear genetic differences from the Sonora Pass population.1  

 
Sierra Nevada red foxes likely mate in mid-February to early March, with births occurring in 

April and early May. 86 Fed. Reg. at 41,747. The foxes use natural openings in rock piles or crevices 
in exposed bedrock as denning sites, and may also dig earthen dens. Id. Dens are used to raise the 
young from early spring through early fall and are often reused from year to year. Id. Reproductive 
output is generally lower in montane foxes than those living at lower elevations, possibly due to food 
scarcity. Id.   

 
On August 3, 2021, FWS listed the Sierra Nevada DPS of the Sierra Nevada red fox as 

endangered, with an effective date of Sept. 2, 2021. 86 Fed. Reg. 41,743 (Aug. 3, 2021) (Final rule). 
The distribution, abundance, and genetic diversity of red fox populations have declined substantially 
since the 1920s, elevating concern for the continued viability of the subspecies. See Sierra Nevada 
Red Fox Conservation Advisory Team (2022), A Conservation Strategy for the Sierra Nevada Red Fox, 
California Department of Fish and Wildlife (Exhibit 2). The Sierra Nevada DPS inhabits the highest 
elevations of the Sierra Nevada mountain range in California. 86 Fed. Reg. at 41,744. Major threats 
to the Sierra Nevada DPS include: (1) deleterious impacts due to small population size, such as 
inbreeding depression and reduced genomic integrity; (2) over-hybridization with nonnative red fox; 
and (3) possible competition with coyotes (Canis latrans) resulting from reduced snowpack levels. Id. 

 
1 The Lassen Peak population is part of a separate population segment whose range includes the 
Cascade Mountains in Oregon, and FWS determined that listing the Southern Cascades population 
segment was not warranted in 2015. See 80 Fed. Reg. 60,990, 60,989 (Oct. 8, 2015) (Notice of 12-
month petition finding). 
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at 41,744. FWS estimated the population size of the Sierra Nevada red fox DPS at approximately 18 
to 39 individuals. Id. at 41,747. Of this number, 10 to 31 are north of Yosemite National Park, about 
5 are in or just east of Yosemite, and 3 were identified south of Yosemite in the general area of 
Mono Creek. Id.  
 

Sierra Nevada red fox have been sighted in subalpine habitat and high-elevation conifer areas 
at elevations from 2,469 to 3,538 meters. 86 Fed. Reg. at 41,746. The current range of the Sierra 
Nevada red fox DPS runs southeast along the Sierra crest from just south of California State 
Highway 88 to a few miles north of Kings Canyon National Park. It includes portions of the 
Stanislaus, El Dorado, Humboldt-Toiyabe, Inyo, and Sierra National Forests. 86 Fed. Reg. at 41,748. 
The following map is from the listing decision, 86 Fed. Reg. at 41,746 (Figure 1): 
 

 
 

The following map is from the 2022 Conservation Strategy, Figure 1 at page 25: 
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D. Impacts to Sierra Nevada Red Fox DPS from OSV Motorized Use Designations 
on the Stanislaus and Humboldt-Toiyabe National Forests. 

 
The following two maps are from page 25 of the FWS’s 2018 Species Status Assessment for 

the Sierra Nevada red fox. See U.S. Fish and Wildlife Service Region 8, Species Status Assessment 
Report for the Sierra Nevada Distinct Population Segment of the Sierra Nevada Red Fox (Feb. 
2018), page 25 (hereafter, 2018 Status Assessment). The first map shows general locations of Sierra 
Nevada red fox sightings near Sonora Pass, and the second map shows OSV designations prior to 
the 2021 Stanislaus OSV Use Designation decision: 
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Winter motorized use on the Stanislaus may negatively impact Sierra Nevada red fox. Noise 
from snowmobile operations may disrupt the fox, and may interfere with its hunting in nearby areas. 
2018 Status Assessment at 24. Even though some areas on the Stanislaus National Forest are not 
open to snowmobile use, FWS recognizes that lack of compliance does occur. Id. Thus, the OSV 
designations do not necessarily prevent impacts to the red fox. Compaction of snow by 
snowmobiles may increase ease of access to a given area for coyotes, which do not move over 
uncompacted snow as efficiently as Sierra Nevada DPS foxes. Id. An increased presence of coyotes 
may displace Sierra Nevada red fox and exclude them from better hunting areas. Id. Red foxes tend 
to avoid competition with coyotes by relocating to marginal habitats that coyotes find less attractive. 
86 Fed. Reg. 41,749. This can result in elevational stratification where red foxes are relegated to 
poorer habitat at higher elevations. Id. Compaction of snow by snowmobiles may also facilitate 
intrusion of a given area for other red fox subspecies which may compete with the Sierra Nevada 
red fox. FWS identified over-hybridization with non-native red fox as a major threat to the Sierra 
Nevada red fox DPS. See, e.g., 86 Fed. Reg. at 41,744.  

 
Snow compaction from snowmobiles may also negatively impact subnivean rodent 

populations by lowering the temperature and decreasing the oxygen content in the compacted area. 
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2018 Species Assessment at 24. FWS noted in its 2018 Species Status Assessment that “[p]otential 
stressors that could affect rodent prey availability to [Sierra Nevada red fox] include competition 
from coyotes, and compaction of snow by snowmobiles, potentially affecting subnivean rodents 
burrowing below the snow surface.” Id. at 16. 
 

The Stanislaus OSV Use Designation may affect Sierra Nevada red fox. The Stanislaus OSV 
Use Designation decision authorizes winter motorized use on trails and in areas that overlap with 
Sierra Nevada red fox occupied habitat through April 15. See, e.g., at 8-9 (“Studies have documented 
the presence of a small, low-density Sierra Nevada Red Fox breeding population in the vicinity of 
Sonora Pass (Quinn and Sacks, 2018)”). 

 

 
 

The decision also included a forest plan amendment that newly authorizes snowmobiles in 
near-natural areas (Pacific Valley and Eagle) that are within the Sierra Nevada DPS’s range. See 2021 
ROD at 1, 2, 7. By allowing OSV use in Sierra Nevada red fox winter habitat, the new plan may 
disturb and displace the red fox. The Stanislaus OSV Use Designation decision authorizes winter 
motorized use through April 15 in the Sonora Pass area. See 2021 ROD at 3. By allowing OSV use 
during early spring mating and spring denning and pup raising, the new plan may impair the ability 
of Sierra Nevada red fox to den and raise young. The decision authorizes snowmobile use that may 
result in snow compaction that allows predators and competitors such as coyotes to access Sierra 
Nevada red fox habitat in winter, which also may impair the Sierra Nevada red fox. 

 
The snowmobile use authorized by the Forest Service’s decision is also likely to have 

cumulative impacts on the Sierra Nevada red fox, when considered in combination with impacts 
from future loss of snowpack. FWS stated in its listing decision that “Climate projections indicate a 
continuing loss of snowpack depth (Curtis et al. 2014, p. 9) and of the general subalpine habitat to 
which the Sierra Nevada DPS has adapted (Lenihan et al. 2008, pp. S 219, S 221). This will likely lead 
to increased numbers of coyotes in high-elevation areas, and to increased competition between 
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coyotes and Sierra Nevada DPS foxes.” 86 Fed. Reg. at 41,755. In its 2018 Species Status 
Assessment, FWS noted that the winter ending in 2014 had such low snowpack that snowmobile 
use at the Bridgeport Winter Recreation Area (on the Humboldt-Toiyabe side of Sonora Pass) was 
largely discontinued. See 2018 Status Assessment at 23. 
 

The Humboldt-Toiyabe OSV designations may similarly affect Sierra Nevada red fox. The 
Humboldt-Toiyabe authorizes winter motorized use on trails and in areas that overlap with Sierra 
Nevada red fox occupied habitat through the full month of April, provided snow depths meet 
minimum depth requirements. See, e.g., 
https://www.fs.usda.gov/recarea/htnf/recarea/?recid=70745 (last accessed Dec. 2, 2022).   
 

Because the Sierra Nevada red fox was newly listed as endangered and the Stanislaus and 
Humboldt-Toiyabe OSV designations may affect the Sierra Nevada red fox, the Forest Service and 
FWS have a duty to consult over the impacts of their decisions on the listed DPS under section 7 of 
the ESA. In its 2021 listing decision, FWS itself stated that “because we are listing the Sierra Nevada 
DPS as an endangered species based on other information (see Risk Factors Affecting the Sierra 
Nevada DPS of Sierra Nevada Red Fox, above), we anticipate consulting with the USFS under 
section 7 of the Act to minimize effects should that agency change snowmobile regulations, thus 
insuring the continued existence of the species is not jeopardized (as required by the Act under 16 
U.S.C. 1[5]36(a)(2)).” 86 Fed. Reg. at 41,754. FWS further stated, in addition to developing the 
conservation strategy, “[w]e also will consult with Federal agencies under section 7 of the Act to 
avoid actions that jeopardize the species.” Id.; see also id. At 41,756 (“If a Federal action may affect a 
listed species or its critical habitat, the responsible Federal agency must enter into consultation with 
the Service.”). 
 
III. ESA VIOLATIONS 
 

The federal agencies violated the ESA by failing to consult—or reinitiate consultation—for 
Sierra Nevada red fox. The Forest Service violated the ESA by failing to consult or reinitiate 
consultation on the BiOp for the Stanislaus OSV use designation after FWS listed Sierra Nevada red 
fox as endangered under the ESA. The Forest Service and FWS also violated the ESA by failing to 
consult or reinitiate consultation regarding impacts from the Humboldt-Toiyabe National OSV 
designations to Sierra Nevada red fox. These are significant violations of the ESA. 
 

As detailed above, and as recognized by the federal agencies, the Forest Service’s OSV 
designations on the Stanislaus may affect the endangered Sierra Nevada red fox DPS. In the cover 
letter to its 2020 BiOp, FWS noted that the federal agencies initially forwent a conference on the 
Sierra Nevada red fox (at the time, proposed for listing under the ESA) and instead committed to 
“convene a working group with the goal of designing a comprehensive strategy to monitor Sierra 
Nevada red fox populations within the Sonora Pass area. . . to better understand potential effects of 
OSV use on this species.” See 2020 BiOp at 2. In addition, the cover letter stated that “the Service 
and Forest Service agreed . . . [t]he Forest Service will reinitiate consultation with the Service to 
include Sierra Nevada red fox if the species is listed under the Act in the future.” Id.  

 
On August 3, 2021, FWS listed the Sierra Nevada Distinct Population Segment of the Sierra 

Nevada red fox as endangered, with an effective date of Sept. 2, 2021. 86 Fed. Reg. 41,743. 
However, based on information available to us, the Forest Service has not initiated or reinitiated 
consultation following the listing of Sierra Nevada red fox DPS as endangered, even though the 
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2020 BiOp cover letter itself recognized the Sierra Nevada red fox may be affected by OSV use and 
would thus need to undergo consultation. Indeed, on March 11, 2022 WildEarth Guardians sent 
FWS and the Stanislaus National Forest a 60-day notice of intent to sue letter. In its May 10, 2022 
response, FWS stated that “on January 5, 2022, the Service received a formal request from the USFS 
for informal consultation on the effects of Stanislaus National Forest OSV Use Designation to 
SNRF” and “[t]he Service has since requested additional information from the USFS and has been 
coordinating closely with the agency to complete the consultation.” See May 10, 2022 Letter from 
FWS to WildEarth Guardians (Exhibit 3). As set forth above, because the Stanislaus OSV 
designations “may affect” the Sierra Nevada red fox, newly listed as endangered, the federal agencies 
have a duty to consult; informal consultation is insufficient to meet the duties set forth under the 
ESA in this situation.  

 
In addition, as detailed above and acknowledged by the federal agencies, the Forest Service’s 

OSV designations on the Humboldt-Toiyabe (and in particular BWRA) may affect the endangered 
Sierra Nevada red fox DPS. See 86 Fed. Reg. at 41,753. Despite the information demonstrating the 
extremely vulnerable status of the Sierra Nevada red fox DPS, overlap of OSV use on the 
Humboldt-Toiyabe during the Sierra Nevada red fox’s denning period and den emergence, and likely 
adverse effects, as well as FWS’s own statements assuring the agency would consult under the ESA, 
it appears the federal agencies have failed to take the necessary action. Based on information 
available to WildEarth Guardians the federal agencies have not initiated or reinitiated consultation 
following the listing of Sierra Nevada red fox DPS as endangered for impacts from OSV 
designations on the Humboldt-Toiyabe. In response to WildEarth Guardians’ Freedom of 
Information Act request for any and all records related to ESA consultation for winter motorized 
travel designations related to Sierra Nevada red fox, the Forest Service responded that it was not 
able to locate any records responsive to the request. See Sept. 2, 2022 Letter from U.S. Forest 
Service, Intermountain Region, to WildEarth Guardians (Exhibit 4). 

 
The Forest Service’s failure to initiate and complete consultation, or to reinitiate and 

complete consultation, on the Stanislaus and Humboldt-Toiyabe OSV designations after the Sierra 
Nevada red fox DPS was listed as endangered violates the procedural consultation requirements of 
Section 7 of the ESA, 16 U.S.C. § 1536. It also violates the substantive requirements of that section 
by failing to ensure that the Forest Service’s actions do not jeopardize any species protected by the 
ESA. The federal agencies are also in violation of Section 7(d) of the ESA by continuing to allow 
winter motorized use under the Stanislaus and Humboldt-Toiyabe OSV designations before 
adequate and lawful consultation, or re-initiation of consultation, is complete. Such actions 
constitute an “irreversible and irretrievable commitment of resources.” See 16 U.S.C. § 1536(d). 
These are significant violations of the ESA. 
 
IV. CONCLUSION 
 

For the above stated reasons, the federal agencies have violated and remain in ongoing 
violation of the ESA. The 60-day notice requirement is intended to provide you an opportunity to 
correct the actions that are in violation of the ESA. At the conclusion of the 60-day notice period 
initiated by this letter, the parties to this notice letter may file a lawsuit against the U.S. Forest 
Service, FWS, the individuals named above, and the individuals that administer components of that 
agency, to challenge the federal agencies’ failure to consult or reinitiate consultation to assess 
impacts from the Stanislaus and Humboldt-Toiyabe OSV designations on Sierra Nevada red fox. 
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Sincerely, 
 

 
Ryan Talbott 
Pacific NW Conservation Advocate 
P.O. Box 13086 
Portland, OR 97213 
(503) 329-9162 
rtalbott@wildearthguardians.org  

 
 
cc: Merrick Garland, U.S. Attorney General 
 

 
EXHIBITS 

 
Exhibit 1: Switalski, A., Snowmobile Best Management Practices for Forest Service Travel 
Planning: A Comprehensive Literature Review and Recommendations for Management – Wildlife, 
Journal of Conservation Planning Vol. 12 (2016), pages 13-20. 
 
Exhibit 2: Sierra Nevada Red Fox Conservation Advisory Team (2022), A Conservation Strategy for the 
Sierra Nevada Red Fox, California Department of Fish and Wildlife. 
 
Exhibit 3: May 10, 2022 Letter from FWS to WildEarth Guardians. 
 
Exhibit 4: Sept. 2, 2022 Letter from U.S. Forest Service, Intermountain Region, to WildEarth 
Guardians. 
 


