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STATEMENT OF REASONS AND REQUEST FOR ORAL ARGUMENT 

 

 In accordance with 43 C.F.R. § 4.412, Appellant WildEarth Guardians (“Guardians”) 

hereby files the following Statement of Reasons with the Interior Board of Land Appeals 

(“IBLA”). Guardians’ Statement of Reasons is timely pursuant to the IBLA’s October 23, 2018 

and November 26, 2018 Orders and 43 C.F.R. § 4.401(a). 

 This case challenges the Bureau of Land Management’s (“BLM’s”) approval the 

Normally Pressured Lance Development Project (hereinafter “NPL Project”). The NPL Project 

would result in the development of 3,500 oil and gas wells, along with hundreds of miles of 

pipelines and roads, over the course of 10 years in the Upper Green River Valley of southwestern 

Wyoming. The Upper Green River Valley is a scenic, sparsely populated area along the Wind 

River Mountains. Yet, smog levels in the area have rivaled those of Los Angeles due to intense 

oil and gas development. See NPL-2720, NPL Project Final Environmental Impact Statement 

(“FEIS”) at 3-13. Based on the scale of proposed development, the NPL Project will undoubtedly 

worsen the already degraded air quality of the area as well commit federal public lands to 40 

years of fossil fuel production and extensive greenhouse gas emissions. Despite these impacts, 
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BLM issued a FEIS in support of its decision to approve the project on June 22, 2018 and 

ultimately approved the project through a Record of Decision issued on August 27, 2018.  

 On September 26, 2018, Guardians appealed the agency’s decision approving the project 

to the IBLA because of concerns about BLM’s compliance with the Clean Air Act and the 

National Environmental Policy Act (“NEPA”). With its Notice of Appeal, Guardians also filed a 

Petition for Stay regarding the immediate and irreparable harm that would occur as a result of 

BLM’s failure to comply with the Clean Air Act. The petition did not request a stay on the basis 

of Guardians’ NEPA claims. 

 The Board denied Guardians’ petition in an order issued on November 13, 2018. It 

concluded that “[b]ecause Guardians has not shown that surface-disturbing activities and 

unauthorized air emissions are imminent, it has not shown a likelihood of immediate harm from 

the BLM’s approval of the NPL project.” IBLA Nov. 13, 2018 Order at 3, 7. The Board did not 

address the additional criteria for a petition for stay in its order, including whether Guardians had 

demonstrated “likelihood of [] success on the merits.” Id. at 5, 8–9. 

INTRODUCTION 

 To start, BLM’s approval of the NPL Project fails to comply with both the Clean Air Act 

and NEPA. With regard to the former, BLM has ignored the substantive “general conformity” 

requirements of the Clean Air Act in 43 C.F.R part 63 and Chapter 8, Section 3 of Wyoming Air 

Quality Standards and Regulations (“WAQSR”). Pursuant to these regulations, federal actions in 

designated “nonattainment areas” which do not conform to Clean Air Act state implementation 

plans are prohibited unless emissions from the proposed action fall below de minimis levels. 

Here, because BLM has unlawfully expanded an exemption for emissions from stationary 

sources covered by New Source Review (“NSR”) permits, BLM’s conclusion that the NPL 
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Project will meet conformity requirements if it limits development at some future date is 

incorrect. Emissions from the project will be far above what BLM projects, and because of this 

false baseline, the agency cannot ensure compliance with the Clean Air Act. In addition, BLM 

has failed to properly outline mitigation measures and an implementation schedule as required by 

the plain language of the regulations. 

 With regard to NEPA, BLM has failed to fully analyze the cumulative greenhouse gas 

emissions from the NPL Project in conjunction with surrounding reasonably foreseeable oil and 

gas projects, some of which are being developed by Jonah Energy, the proponent of the NPL 

Project. Specifically, BLM has failed to quantify the cumulative greenhouse gas emissions as 

well as assess the significance  cumulative greenhouse gas emissions. Thus, the current NEPA 

analysis in the support of the project is misleading and incomplete. 

 As a result of these significant flaws, Guardians respectfully requests that the IBLA set 

aside and remand BLM’s conformity analysis and NEPA analysis and decision approving the 

NPL Project. 

REQUEST FOR ORAL ARGUMENT 

  Pursuant to 43 C.F.R. § 4.25, Guardians hereby requests the opportunity to present oral 

argument to the IBLA in this proceeding. Because the application of conformity regulations, 

particularly the NSR exemption, is an issue of first impression1 before the Board, we believe the 

opportunity to present oral argument in person will aid the Board in its review and understanding 

of this case, as well as provide an opportunity for Guardians and other parties to answer any 

questions the Board might have.  

                                                 
1 Although the Board has addressed the application of the Clean Air Act’s conformity regulations on one occasion, 

Robert W. Hall, et al., 149 IBLA 130, 133 (June 8, 1999), in that case, the Board summarily resolved the issue 

because emissions from the project clearly did not exceed de minimis levels. Id. at 135. Furthermore, the Board did 

not address application of the NSR exemption. See generally id. 
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STATEMENT OF STANDING 

I. Guardians is an Adversely Affected Party. 

 

 To maintain an appeal, an appellant must (1) be a party to the case; and (2) be adversely 

affected by the decision being appealed. 43 C.F.R. § 4.410(a); Nat’l Wildlife Fed’n v. U.S 

Bureau of Land Mgmt., 129 IBLA 124, 125 (1994). As provided in Guardians’ September 26, 

2018 Notice of Appeal and Petition for Stay, Exhibit 3 to Guardians’ Petition for Stay, and the 

revised Declaration of Jeremy Nichols, attached as Exhibit 1 hereto, Guardians is a party 

adversely affected by BLM’s decision to approve the NPL Project.  

A. Guardians is a Party 

 

 To be a party to the case, a person or group must have actively participated in the 

decision-making process regarding the subject matter of the appeal. See 43 C.F.R. § 4.410(b). 

Here, Guardians submitted formal comments on the Draft EIS for the NPL Project in August of 

2017. Guardians’ Notice of Appeal and Petition for Stay, Exhibit 2. The issues presented in this 

Statement of Reasons were raised with reasonable specificity in Guardians’ previous comments. 

B. Guardians is Adversely Affected. 

 

 To demonstrate that it will “be adversely affected by the decision being appealed,” a 

party must demonstrate a legally cognizable “interest” and that the decision appealed has caused 

or is substantially likely to cause injury to that interest. Glenn Grenke v. BLM, 122 IBLA 123, 

128 (1992); 43 C.F.R. § 4.410(d). This requisite “interest” can be established by cultural, 

recreational, or aesthetic uses as well as enjoyment of the public lands. S. Utah Wilderness All., 

127 IBLA 325, 326 (1993); Animal Prot. Institute of America, 117 IBLA 208, 210 (1990). The 

IBLA does not require a showing that an injury has actually occurred. Rather, a colorable 

allegation of injury suffices. Powder River Basin Resource Council, 124 IBLA 83, 89 (1992). 
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 Moreover, it is not necessary for parties to show that they have actually set foot on the 

impacted lands to establish use or enjoyment for purpose of demonstrating adverse effects. 

Rather, “one may also establish he or she is adversely affected by setting forth interests in 

resources or in other land or its resources affected by a decision and showing how the decision 

has caused or is substantially likely to cause injury to those interests.” The Coalition of 

Concerned Natl. Park Retirees, 165 IBLA 79, 84 (2005).  

 Attached as Exhibit 1 is the Declaration of Jeremy Nichols. It demonstrates he is a 

member and employee of Guardians. See Exhibit 1 at ¶¶ 2-3. It also shows he personally 

regularly uses and enjoys public lands in the area that will be impacted by the NPL Project for 

recreational enjoyment purposes, and that he intends to return to the area for enjoyment. See id. 

at ¶¶ 6-8. He has observed oil and gas development in the NPL Project area, which has 

diminished his recreational enjoyment of public lands. See id. at ¶¶ 9-11. His declaration 

establishes that the BLM’s decision to approve the NPL Project will irreparably adversely affect 

his recreational interests, which are legally cognizable, in these areas through increased 

industrialization of public lands which will lead to more extensive, intensive, and offensive 

sights, sounds, and smells. See id. at ¶¶ 14-17. His declaration establishes that a favorable ruling 

in this appeal would remedy his diminished enjoyment of public lands in the area that will result 

from the oil and gas development. See id. at ¶¶ 18-19. In particular, had BLM complied with the 

Clean Air Act and NEPA and fully assessed conformity of the project as well as greenhouse gas 

emissions, BLM could have scaled down development or rejected the NPL Project through a no 

action alternative. Id. Mr. Nichols’ Declaration also establishes that BLM’s decision adversely 

affects WildEarth Guardians. Id. at ¶¶ 2-4. 
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LEGAL BACKGROUND 

II. The Clean Air Act 

 Congress passed the Clean Air Act in order “to protect and enhance the quality of the 

Nation’s air resources so as to promote the public health and welfare and the productive capacity 

of its population.” 42 U.S.C. § 7401(b). As a result, the U.S. Environmental Protection Agency 

(“EPA”) is required, among other things, to set National Ambient Air Quality Standards 

(“NAAQS”) which protect public health and welfare. Id. § 7409.  

 Under the Clean Air Act’s “conformity” provisions, federal agencies must ensure that 

their actions comply with State Implementation Plans (“SIPs”) implementing the NAAQS. See 

42 U.S.C. § 7506(c)(1); 40 C.F.R. § 93.150. Specifically, federal agency actions must not 1) 

“cause or contribute to any new violation of any [air quality] standard,” 2) “increase the 

frequency or severity of any existing violation of any standard in any area,” 3) or “delay timely 

attainment of any standard or any required interim emission reductions or other milestones in any 

area.” 42 U.S.C. § 7506(c)(1)(B). 

 EPA has promulgated “general conformity regulations ” in order to clarify compliance 

with these statutory mandates. See 40 C.F.R. §§ 93.150–165. The Wyoming Department of 

Environmental Quality (“WDEQ”) has adopted these regulations verbatim in Chapter 8, Section 

3 of WAQSR. See 020-0002-008 Wyo. Code R. § 3. WDEQ’s rules were ultimately incorporated 

by the EPA into the Wyoming SIP in 2013. See EPA, Approval and Promulgation of Air Quality 

Implementation Plans; State of Wyoming; Revised General Conformity Requirements and an 

Associate Revision, 78 Fed. Reg. 49,685, 49,685 (Aug. 15, 2013).2 

                                                 
2 Available online at: https://www.govinfo.gov/content/pkg/FR-2013-08-15/pdf/2013-19603.pdf. 

https://www.govinfo.gov/content/pkg/FR-2013-08-15/pdf/2013-19603.pdf
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 “The assurance of conformity . . . shall be an affirmative responsibility of the head of 

such . . . agency.” 42 U.S.C. § 7506(c)(1). “A Federal agency must make a determination that a 

Federal action conforms to the applicable implementation plan in accordance with the 

requirements of this subpart before the action is taken.” 40 C.F.R. § 93.150(b) (emphasis added). 

Federal agency action includes “any activity that a department, agency or instrumentality of the 

Federal government supports in any way, provides financial assistance for, licenses, permits, or 

approves . . . .” Id. § 93.152. Although the conformity regulations do not require an agency to 

conduct a conformity analysis in conjunction with a NEPA analysis, id. § 93.156(b), when EPA 

issued its revised conformity regulations in 1993, the agency explained it, “expect[ed] the 

conformity analysis to be coupled with the NEPA analysis [to reduce] undue delays.” EPA, 

Determining Conformity of General Federal Actions to State or Federal Implementation Plans, 

58 Fed. Reg. 63,214, 63,232 (Nov. 30, 1993) (hereinafter “1993 EPA Regulations”); see also 

BLM, Instruction Memorandum No. 2013-025: Guidance for Conducting Air Quality General 

Conformity Determinations (Dec. 4, 2012) (recommending that a conformity analysis “should be 

conducted before completion of the NEPA analysis to ensure that the project meets all 

regulations.”).3  

 EPA has designated the Upper Green River Basin Area of Wyoming as in nonattainment 

with the 2008 NAAQS for ground-level ozone. EPA, Air Quality Designations for the 2008 

Ozone National Ambient Air Quality Standards, 77 Fed. Reg. 30,088, 30,157–158 (May 21, 

2012). Ozone, the key ingredient of smog, is a poisonous gas that is created when pollution from 

tailpipes, smokestacks, and oil and gas production in the form of volatile organic compounds 

(“VOCs”) and nitrogen oxides (“NOx”) reacts with sunlight. Ozone poses myriad adverse health 

                                                 
3 Available online at: https://www.blm.gov/policy/im-2013-025.  

https://www.blm.gov/policy/im-2013-025
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and environmental impacts, including respiratory irritation, defoliation of trees and crops, and 

increased risk of premature death. Because of EPA’s designation, BLM, a federal agency, is 

prohibited from undertaking any activity in this area that does not conform to Wyoming’s ozone 

SIP. See 40 C.F.R. § 93.150(a); see also WAQSR at Wyoming SIP at 020-0002-008 Wyo. Code 

R. § 3.  

 To assess conformity of a proposed project, BLM must analyze whether the proposed 

activity, here the NPL project, has direct and indirect emissions of ozone precursors, namely 

VOCs or NOx, that equal or exceed 100 tons per year. 40 C.F.R. § 93.153(b)(1). Direct 

emissions are defined as those emissions caused or initiated by the Federal action and occur at 

the same time and place as the action and “are reasonably foreseeable.” Id. § 93.152. Indirect 

emissions are defined as those emissions that are caused by the Federal action, but may occur 

later in time or distance, and are reasonably foreseeable, and which the Federal agency can 

practically control and will maintain control over. Id. 

 Notwithstanding these provisions, EPA’s conformity regulations exempt “[t]he portion of 

an action that includes major or minor new or modified stationary sources that require a permit 

under the New Source Review (NSR) program (Section 110(a)(2)(c) and Section 173 of the 

[Clean Air] Act) or the [Clean Air Act’s] prevention of significant deterioration program (title I, 

part C of the Act).” Id. § 93.153(d)(1). EPA has interpreted this exemption narrowly. See NPL-

0787, EPA Comments on the NPL DEIS, at 030410 (noting that “this [NSR] exemption only 

applies to stationary emissions sources that are permitted by EPA or under a federally-approved 

state permitting program.”) (emphasis added); see also 1993 EPA Regulations, 58 Fed. Reg. at 

63,232 (explaining in response to question requesting broadening of the NSR exemption that “an 

air quality analysis is not adequate by itself to justify an exemption from the conformity rules 
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since it does not sure that actions would be prohibited, as necessary to prevent a NAAQS 

violation”). Wyoming’s conformity regulations incorporate, verbatim, the language of 40 C.F.R. 

93.153(d)(1). See 020-0002-008 Wyo. Code R. § 3(c)(iv).  

 EPA’s and Wyoming’s conformity regulations also include specific requirements to 

mitigate air quality impacts. See 40 C.F.R. § 93.160; 020-0002-008 Wyo. Code R. § 3(j)(i). 

Specifically, “[a]ny measures that are intended to mitigate air quality impacts must be 

identified and the process for implementation and enforcement of such measures must be 

described, including an implementation schedule containing explicit timelines for 

implementation.” 40 C.F.R. § 93.160(a).  

III. NEPA 

  NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. 

§ 1500.1(a). Under it, federal agencies are required to take a “hard look” at the environmental 

consequences of their actions through the preparation of either an environmental impact 

statement (“EIS”) or an environmental assessment (“EA”). Robertson v. Methow Valley Citizens 

Council, 490 U.S. 332, 350 (1989); 42 U.S.C. § 4332(2)(C) (describing what an EIS must 

contain); 40 C.F.R. § 1502.1 (accord); 40 C.F.R. § 1501.3 (outlining when to prepare an EA); 40 

C.F.R. § 1508.9 (defining EA).  

  An EIS must include an analysis of the direct and indirect effects of the proposed action 

and the significance of these effects or impacts. Id. § 1502.16(a), (b); Methow Valley Citizens 

Council, 490 U.S. at 352. Direct effects “are caused by the action and occur at the same time and 

place.” 40 C.F.R. § 1508.8(a). Indirect effects “are caused by the action and are later in time or 

farther removed in distance, but are still reasonably foreseeable.” Id. § 1508.8(b).  
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  An EIS also must include a cumulative effects or impacts analysis. See id. §§ 1508.7 

(defining cumulative impacts), 1508.25 (requiring the scope of an EIS to include cumulative 

impacts). Cumulative impacts are the “impact on the environment which results from the 

incremental impact of the action when added to other past, present, and reasonably foreseeable 

future actions regardless of what agency (Federal or non-Federal) or person undertakes such 

other actions.” 40 C.F.R. § 1508.7. “Cumulative impacts can result from individually minor but 

collectively significant actions taking place over a period of time.” Id.  

  “The impact of greenhouse gas emissions on climate change is precisely the kind of 

cumulative impacts analysis that NEPA requires agencies to conduct.” Ctr. for Biological 

Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1217 (9th Cir. 2008); Methow 

Valley Citizens Council, 490 U.S. at 351–52. Furthermore, proper consideration of cumulative 

impacts requires “some quantified or detailed information,” and general statements about 

possible effects “do not constitute a hard look absent a justification regarding why more 

definitive information could not be provided.” Klamath-Siskiyou Wildlands Ctr. v. U.S. Bureau 

of Land Mgmt., 387 F.3d 989, 993–94 (9th Cir. 2004) (internal citation omitted).  

FACTUAL BACKGROUND 

  Since its inception by Encana Corporation4 in 2010, the NPL Project has remained much 

the same. The original project involved the exact same number of wells over the exact same time 

period—3,500 wells over a 10-year period. NPL-0132, BLM Press Release on Scoping (Apr. 12, 

2011). Similarly, the public’s concerns about the impacts of the project have remained much the 

same. During scoping, members of the public identified the need for 1) a comprehensive 

                                                 
4 Encana sold its Jonah Field Operations to Jonah Energy in 2014. Business Wire, Jonah Energy Completes 

Acquisition of the Jonah Field Operations in Wyoming from Encana, May 12, 2014, 

https://www.businesswire.com/news/home/20140512006370/en/Jonah-Energy-Completes-Acquisition-Jonah-Field-

Operations.  

https://www.businesswire.com/news/home/20140512006370/en/Jonah-Energy-Completes-Acquisition-Jonah-Field-Operations
https://www.businesswire.com/news/home/20140512006370/en/Jonah-Energy-Completes-Acquisition-Jonah-Field-Operations
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conformity analysis and 2) an analysis of direct, indirect, and cumulative greenhouse gas 

emissions including the effects of these emissions. NPL-0384, 2011 Scoping Report at 15 (GHG 

emissions) & App’x E at E-10 (conformity), E-19 (conformity). Guardians identified similar 

concerns in its comments on the draft EIS. See generally NPL-2272, Guardians’ Comments on 

the DEIS. 

  Unfortunately, as the record demonstrates, BLM’s has also consistently failed to address 

these valid, significant concerns. In fact, BLM’s approach to conformity issues has arguably 

regressed. For example, in an internal memorandum from 2011 on the NSR exemption as applied 

to drill rigs, BLM originally acknowledged that “[d]rill rigs are typically not issued air permits 

because they are defined as mobile sources and more permitting programs apply to stationary 

sources.” NPL-0535, BLM Internal Memorandum at 3–4. Yet, in the FEIS, BLM ultimately 

concluded that “[s]ince Jonah Energy has a federally-enforceable drill rig permit (Air Quality 

Permit CT-8122A2) issued by the WDEQ through the New Source Review program, drill rig 

emissions from the proposed action are presumed to conform and were also excluded from the 

BLM’s Conformity analysis.” NPL-2720, FEIS, App’x M at M-4. 

 Similarly, BLM originally acknowledged that “[p]rior to determining that an action is 

conforming, mitigation measures must be identified and a process and schedule for 

implementing and enforcing these mitigation measures must be developed.” NPL-0535, BLM 

Internal Memorandum at 3. But, BLM’s final, preferred alternative in the FEIS as well as BLM’s 

Record of Decision included only vague promises to deny APD’s at some unspecified date. See 

NPL-2720, FEIS at 2-7; NPL-2717, Record of Decision at 14. 

 With regard to greenhouse gas emissions (“GHG emissions”), in the FEIS, although 

BLM included an extensive list of “reasonably foreseeable action[s]” for “oil and gas exploration 
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and development” which are scheduled to occur near the NPL Project area over the life of the 

Project, NPL-2720, FEIS, Table 4-68 at 4-401 to 4-404, BLM’s cumulative GHG emissions 

section completely fails to quantify the GHG emissions that will result from these actions or 

otherwise assess their significance. NPL-2720, FEIS at 4-422 to 4-424. Indeed, as Guardians 

noted in its comments on the DEIS, BLM failed to assess GHG emissions from three reasonably 

foreseeable oil and gas projects, two of which are managed by Jonah Energy, within four miles 

of the NPL project. NPL-2272, Guardians’ Comments on the DEIS, at 2–3; NPL-2720, FEIS, 

Table 4-68 at 4-401 to 4-402. 

ARGUMENT 

I. BLM’s Approval of the NPL Project Violates the Clean Air Act’s Conformity 

Provisions. 

 

 BLM’s approval of the NPL Project violates the Clean Air Act’s conformity provisions in 

two respects. First, BLM unlawfully expands the exemption for stationary sources permitted 

under the New Source Review (“NSR”) program to nonstationary sources, thereby completely 

undermining the accuracy of the agency’s final conformity determination. Second, despite 

BLM’s conclusion that emissions would still exceed de minimis levels even with the unlawful 

exemption, the agency fails to identify, disclose, and include enforceable, concrete mitigation 

measures to reduce emissions below these levels or otherwise ensure that exceedances of the 

NAAQS will not occur. BLM also fails to include an implementation schedule with explicit 

timelines implementing mitigation measures. 
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A. BLM Unlawfully Expands the Exemption for NSR Permits, Thereby 

Undermining Its Entire Conformity Analysis. 

 

 Turning to the first point, because BLM unlawfully expands the NSR exemption to all 

sources, not just stationary sources, contrary to the plain language of conformity regulations, its 

entire analysis is fatally-flawed.  

 The plain language of EPA’s and Wyoming’s conformity regulations provides: “a 

conformity determination is not required for the following Federal actions (or portion thereof): 

the portion of an action that includes major or minor new or modified stationary sources that 

require a permit under the new source review (NSR) program[.]” 40 C.F.R. § 93.153(d)(1); 020-

0002-008 Wyo. Code R. § 3(c)(iv). In contrast, on the first page of BLM’s conformity analysis 

for the NPL Project, the agency states “any portion of the project or action that is permitted 

under the State of Wyoming’s New Source Review (NSR) [is] excluded from the general 

conformity analysis per Chapter 8, Section 3 of the WAQSR.” NPL-2720, FEIS, App’x M at M-

1 (emphasis added). BLM’s statement fails to include one very important distinction—

application of the exemption only to stationary sources requiring a NSR permit. Accordingly, 

BLM has illegally expanded the NSR exemption to nonstationary sources contrary to the plain 

language of the regulations. 

  BLM’s illegal expansion is purposeful. As BLM admits in the FEIS’s conformity 

determination, “[s]ince Jonah Energy has a federally-enforceable drill rig permit (Air Quality 

Permit CT-8122A2) issued by the WDEQ through the New Source Review program, drill rig 

emissions from the proposed action are presumed to conform and were also excluded from the 

BLM’s Conformity analysis.” NPL-2720, FEIS, App’x M at M-4. BLM repeats this statement 

again in its Air Quality Analysis Appendix, noting that “[i]n assessing whether the NPL Project 

emissions would be below the de minimis emissions levels for VOCs and NOx, the emissions are 
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calculated such that the totals do not include the drill rig sources, which will be permitted by the 

Wyoming DEQ.” NPL-2720, FEIS, App’x L at L-8. 

 But, EPA has specifically rejected such an approach within the context of the NPL 

Project. Indeed, EPA has pushed back against Wyoming BLM’s unlawful expansion NSR 

exemption to drill rigs both within the context of the NPL Project and Wyoming BLM’s presume 

to conform list. For example, in comments on the draft DEIS for the NPL Project, EPA 

commented: 

The preliminary Draft EIS (Sections 2.43 and 3.2.2.2) states that project emission 

sources requiring a permit under the Clean Air Act (e.g. New Source Review 

(NSR) or Prevention of Significant Deterioration (PSD) programs) may be 

exempted from the general conformity determination. The preliminary Draft EIS 

specifically cites drill rigs as an example of a permitted source that would be 

eligible for this exemption. EPA wishes to clarify that pursuant to federal 

regulations, this exemption only applies to stationary emission sources that are 

permitted by either EPA or under a federally- approved state permitting program. 

For reference, see 40 CFR 93.153(d)(1)). As explained below, it appears that 

BLM may not be able to utilize the general conformity determination exemption 

provided for in Wyoming Air Quality Standards Regulation (WAQSR) Chapter 8, 

Section 3, Section 3(c)(iv)(A) for drill rigs that use nonroad engines. 

 

EPA evaluated whether drill rig engines would qualify as a stationary source for 

the permit exemption. For this assessment, we first needed to establish how drill 

rig engines were defined by the State as being either stationary engines or non-

road engines. EPA, however, was unable to find such definitions in either 

Wyoming’s WAQSR Chapter 6 or WAQSR Chapter 8. Lacking such State 

definitions, we then relied on EPA’s federal definitions. Engines which are 

considered as stationary sources are defined in 40 CFR 60.4219. With respect to 

the engines associated with drill rigs, they generally do not meet the above 

definition as they are defined as non-road engines in 40 CFR 1068.30. The 

exception to EPA’s non-road engine definition is that non-road engines that 

remain at a single location for more than one year are not considered non-road 

engines (see 40 CFR 1068.30(2)). We have attached our June 2, 2009 letter which 

discusses EPA’s interpretation of these definitions and how they apply to drill rig 

engines. 

 

NPL-0787, EPA Comments on NPL DEIS, at 1. 

 



15 

 And, in earlier comments on BLM Wyoming’s draft presumed to conform list, EPA also 

stated that “[t]he exemption in the general conformity rule covers stationary sources that are 

required under the NSR or PSD programs to obtain a permit,” not any source permitted under 

Wyoming’s NSR program. Guardians’ Notice of Appeal and Petition for Stay, Exhibit 4 at 

00217 (emphasis in original). EPA then explained it objected to BLM’s approach because the 

agency “[did] not include important qualifiers contained in the general conformity rules, and this 

extends coverage of the exemption beyond that provided in those rules.” Id. EPA concluded that 

the NSR exemption “should be applicable only to ‘stationary sources’ that are required to obtain 

permits under the programs and [] drill rigs would only qualify as a stationary sources if [they 

are] at the same location for more than 12 consecutive months.” Id., Exhibit 4 at 00217 

(emphasis added).  

 BLM fails to provide any explanation as to why its interpretation should supersede EPA’s 

interpretation of its own regulations.5 Instead, in the agency’s response to Guardians’ comments 

regarding this issue, the agency repeats its original, flawed conclusion: 

Drill rig emissions were not evaluated as part of this analysis because they are 

permitted through the State of Wyoming’s New Source Review (NSR) Program. 

Therefore, they are excluded from the BLM’s conformity analysis per 40 CFR 

93.153(d)(1) and Wyoming Air Quality Standards and Regulations Chapter 8, 

Section 3. 

  

NPL-2720, FEIS, App’x P at P-6. But, BLM cannot simply ignore the plain language of the 

regulations, and BLM certainly cannot do so without any justification. 

  BLM’s unlawful expansion of the NSR conformity exemption to nonstationary sources 

has significant implications for the accuracy of its conformity analysis. As shown in two tables 

                                                 
5 Furthermore, even if BLM had provided an explanation, the Board would owe no deference to BLM’s 

interpretation of EPA’s regulations. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 143–44 (2002). 
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from the FEIS, excluding drill rig emissions brings VOCs emissions below de minimis levels 

and brings NOx levels much closer. Table 4-3 in the FEIS, which includes emissions from the 

NPL project without any exemptions, and Table 4-4, which includes all emissions from the 

project minus drill rig emissions, are provided below. NPL-2720, FEIS at 4-21 to 4-22; see also 

App’x L, Tables 2-1d and Table 2-1e. The third table provided below is a side-by-side 

comparison of these numbers with calculations from Guardians on the difference between 

emissions totals with the expanded NSR exemption and without.  

 

  

Chapter 4 – Environmental Consequences Air Quality 

NPL Natural Gas Development Project EIS Draft EIS 
 4-21 

associated with the construction (roads, pads, and pipelines), drilling, completion, and production 
phases are included in the spreadsheet tool.  The NPL emissions tool was used as the basis for preparing 
project-specific emission estimates for the selected future year for the near-field and far-field modeling 
analyses.  Table 4-3 presents a summary of total criteria pollutant emissions by year for the Proposed 
Action for all sources and activities for the 10 year development period.  The emissions for Year 10 were 
used in the air quality impact modeling analyses presented below. 

Table 4-3. Total Annual Criteria Pollutant Emissions (tons) for the 
Proposed Action from all Activities for the NPL Field 

Year VOC NOx CO SO2 PM10 PM2.5 

1 91 98 136 2.0 278 40 

2 184 251 329 5.2 656 93 

3 268 328 426 6.8 871 124 

4 360 468 604 9.8 1226 174 

5 433 468 602 9.8 1278 182 

6 509 469 602 9.8 1347 191 

7 585 469 601 9.8 1416 201 

8 658 469 600 9.8 1468 209 

9 735 470 600 9.8 1537 219 

10 808 470 599 9.8 1589 226 

Source:  Appendix L (Air Quality TSD – Section 2.1). 
 

Because the NPL field is located within the UGRB 8-hour ozone nonattainment area, the NPL Project 
must adhere to the provisions of the current nonattainment regulations contained in Chapter 8, Section 
3 of the Wyoming Air Quality Standards and Regulations (WAQSR).  The BLM must demonstrate that 
new actions occurring within the nonattainment area will conform with the Wyoming State 
Implementation Plan (SIP) either through an applicability analysis to demonstrate that the total of direct 
and indirect emissions from the proposed federal action do not exceed the de minimis emission levels 
specified in the General Conformity regulations at 40 CFR 93.153(b) and Chapter 8, Section 3 of the 
WAQSR, or through a conformity determination if approval of the federal action will exceed the de 
minimis emission levels of 100 tons/year of nitrogen oxides (NOx) or volatile organic compounds (VOC), 
the precursor pollutants that form ozone in the atmosphere. 

In assessing whether the NPL Project emissions would be below the de minimis emissions levels for 
VOCs and NOx, the emissions are calculated such that the totals do not include the drill rig and 
production sources which will be permitted by the Wyoming DEQ.  According to the requirements of the 
current nonattainment regulations contained in Chapter 8, Section 3 of the WAQSR, permitted sources 
are excluded from the conformity calculation because they are addressed under the provisions of the 
Clean Air Act’s new source review (NSR) or prevention of significant deterioration (PSD) programs.  
Further, in assessing whether the NPL Project emissions would be below the de minimis emissions levels 
for VOCs and NOx, the annual emissions totals only include emissions from new sources or activities that 
come on-line or take place during each particular year. 

Table 4-4 presents total annual emissions for criteria pollutants, excluding emissions for the drill rigs but 
including emissions for those sources and activities that come on-line or occur each year.  As presented 
in Table 4-4, the emissions for the Proposed Action (350 new wells/year) exceed the de minimis levels 
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for NOx in years 2 through 10.  As a result, and as described in Section 4.2.3.4 (Mitigation Measures), the 
BLM would only approve an annual level of development at or below the de minimis emission levels of 
100 tons/year of NOx, which could result in a level of development less than 350 wells per year.  A 
reduction in annual development could require a longer development period (longer than the proposed 
10 years) to develop the proposed 3,500 wells and associated infrastructure and have other implications 
as described in Section 4.2.3.4 (Mitigation Measures).  Jonah Energy could also demonstrate in the 
future that changes in equipment, technology, or other practices could reduce annual emissions below 
the de minimis emissions levels. 

Table 4-4. Total Annual Criteria Pollutant Emissions (tons) for the Proposed Action 
from all New Non-Permitted Sources and Activities for each Year for the NPL Field 

Year VOC NOx CO SO2 PM10 PM2.5 

1 86.5 52.3 45.0 1.7 277.3 39.6 

2 86.6 110.4 55.3 4.4 552.9 78.9 

3 85.5 139.0 59.8 5.7 682.5 97.6 

4 91.4 194.1 70.7 8.1 966.6 137.0 

5 85.5 192.1 68.4 8.1 933.8 133.4 

6 88.4 193.0 67.8 8.1 950.2 135.2 

7 88.3 192.9 66.8 8.1 950.2 135.2 

8 85.5 191.9 65.5 8.1 933.8 133.4 

9 88.2 192.7 65.1 8.1 950.2 135.2 

10 85.5 191.7 63.9 8.1 933.8 133.4 

Source:  Appendix L (Air Quality TSD – Section 2.1). 

Note:  Red text identifies year in which annual NOx emissions are estimated to exceed the de minimis levels of 100 tons/year. 
 

Figures 4-6 (a)-(f) summarize the criteria pollutant emissions by year for the Proposed Action for each 
major phase of the 10-year development period of the NPL Project. 

The emissions for all pollutants (except VOC) are greatest during the drilling phase of development.  
Drilling activities increase during the first three years of development and level out after that when the 
supporting infrastructure of the field (roads, pads, pipelines, etc.) has been completed and the 
maximum number of wells are being drilled.  This is reflected in the NOx, SO2, and CO emission totals.  
NOx, SO2, and CO emissions are primarily associated with the various engines and other supporting 
equipment that is required for drilling.  This includes drill rig engines, completion engines, and various 
pumps, heaters, and other equipment necessary to bring the well into full production mode. 

VOC emissions are primarily associated with the production phase of the development and are greatest 
when production is at its peak.  The VOC emissions are comprised primarily of fugitive VOCs that are 
released from the wells when production is occurring.  The VOC’s are emitted from various pipes, 
flanges, valves, and tanks that are required to support the production phase of the well, and VOC 
emissions are expected to peak by the tenth year of development when the maximum number of wells 
throughout the field are planned to be in full production mode. 



17 

 

 As demonstrated by these tables, it is clear that BLM’s misuse of the NSR exemption 

results in significantly different numbers and that the correct interpretation of the NSR 

exemption is of particular importance here. BLM must adhere to the plain language of the 

conformity regulations. 

 In sum, because BLM illegally expands the NSR exemption to include nonstationary drill 

rigs, it is impossible for the agency to ensure that emissions from the NPL Project will actually 

fall below de minimis levels. If BLM is not properly calculating baseline emissions levels, it 

cannot determine at what point it needs to limit development levels, and thus cannot ensure that 

Jonah Energy will ultimately comply with the Clean Air Act. Therefore, it is irrelevant that BLM 

promises to limit future development by some unspecified amount, NPL-2717, Record of 

Decision at 14, and the IBLA must reject BLM’s approval of the NPL Project in order to ensure 

compliance with the Clean Air Act. 

B. BLM Fails to Include Enforceable, Specific Mitigation Measures and an 

Implementation Schedule As Required by Conformity Regulations. 

 

 In addition incorrect calculations, BLM also fails to include enforceable, specific 

mitigation measures and an implementation schedule in the FEIS as required by conformity 

regulations. According to 40 C.F.R. § 93.160(a), BLM is required to: 1) identify measures 

intended to mitigate air quality impacts and 2) describe the process for implementation of such 

Year

VOC Emissions 

From All NPL 

Activities (tons)

VOC Emissions Minus 

Emissions from BLM's 

Unlawful Expansion of the 

NSR Exemption (tons)

Difference in 

VOCs (tons)

NOx Emissions 

From All NPL 

Activities (tons)

NOx Emissions Minus 

Emissions from BLM's 

Unlawful Expansion of the 

NSR Exemption (tons)

Difference in 

NOx (tons)

1 91 86.5 4.5 98 52.3 45.7

2 184 86.6 97.4 251 110.4 140.6

3 268 85.5 182.5 328 139.0 189.0

4 360 91.4 268.6 468 194.1 273.9

5 433 85.5 347.5 468 192.1 275.9

6 509 88.4 420.6 469 193.0 276.0

7 585 88.3 496.7 469 192.9 276.1

8 658 88.5 569.5 469 191.9 277.1

9 735 88.2 646.8 470 192.7 277.3

8 808 85.5 722.5 470 191.7 278.3
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measures, “including an implementation schedule containing explicit timelines for 

implementation.” 40 C.F.R. § 93.160(a). Indeed, “[i]n instances where the Federal agency is 

licensing, permitting or otherwise approving the action of [a] private entity, approval by the 

Federal agency must be conditioned on the other entity meeting the mitigation measures set forth 

in the conformity determination.” Id. § 93.160(d) (emphasis added). Further, mitigation measures 

must be documented in writing “prior to a positive conformity determination.” Id. § 93.160(f). 

 Unfortunately, the final action approved by BLM allows for Jonah Energy to drill “as 

many as 3,500 natural gas wells, associated infrastructure and ancillary facilities, resulting in up 

to 350 wells site-specifically approved per year during the approximate 10-year development 

period.” NPL-2717, Record of Decision at 3 (emphasis added). This is despite a conclusion in 

the FEIS that “[oil and gas] development in years 2 through 10 [out of 10.4 years total] could 

exceed the [Upper Green River Basin] UGRB ozone marginal nonattainment area annual 

General Conformity de minimis emission limits of 100 tons/year of NOx[,]” NPL-2720, FEIS at 

ES-11, and that “[t]he only option available at this time to demonstrate conformity for the NPL 

project is for the BLM to reduce and limit the pace of development . . . to 160 wells per year and 

construction of 10 well pads per year.” Id. at App’x M at M-4 (emphasis added). 

 BLM completely fails to mention the 160 well restriction in the body of its decision 

record at all. Rather, BLM includes the vague promise that it “will only approve a level of 

development below the de minimis emissions limits, which could result in a level of 

development less than 350 wells per year[.]” NPL-2717, Record of Decision at 14, 21–22. This 

approach is far from the specific, enforceable mitigation measures required in 40 C.F.R. § 

93.160. 
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 BLM reasons that because it will restrict development to some unspecified level based on 

annual reporting from Jonah, conformity is met. Id. at 14, 22. But, waiting until Jonah Energy 

has already begun emitting air pollution and then imposing reactive mitigation measures should 

these levels violate the Clean Air Act cannot satisfy conformity here. First, BLM’s proposal to 

assess emissions after the approval of its actual decision stands in direct contradiction to the 

requirement that the agency obtain written, enforceable mitigation measures prior to approving a 

project. See 40 C.F.R. § 93.160(f) (noting that “written commitments to mitigation measures 

must be obtained prior to a positive conformity determination”). Second, because emissions are 

only assessed annually, after Jonah Energy has actually begun development, BLM has no way of 

guaranteeing that levels will not exceed conformity restrictions during the year it receives data 

from Jonah. Indeed, based on BLM’s own emissions calculations, VOC and NOx emissions will 

be at 184 and 251 tons per year respectively during year two of the project. NPL-2720, FEIS at 

4-21 to 4-22. Thus, emissions partway through year two very likely will exceed de minimis 

levels (100 tons per year) in violation of the Clean Air Act. Thus, BLM must impose specific 

development limits now, not once it is too late. 

 BLM also speculates that certain EPA regulations such as the New Source Performance 

Standard regulations and updated Wyoming oil and gas permitting regulations will “potentially” 

reduce emissions. Id. at 14. But, because the Trump Administration is currently in the process of 

drastically curtailing EPA’s existing NSPS regulations, EPA, Oil and Natural Gas Sector: 

Emissions Standards for New, Reconstructed, and Modified Sources Reconsideration, 83 Fed. 

Reg. 52,056, 52,045 (Oct. 10, 2018),6 BLM cannot rely on this untenable future action. As 

                                                 
6 Available online at: https://www.govinfo.gov/content/pkg/FR-2018-10-15/pdf/2018-20961.pdf.  

https://www.govinfo.gov/content/pkg/FR-2018-10-15/pdf/2018-20961.pdf
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required by the plain language of the conformity regulations, mitigation measures must be 

enforceable, written, and made before BLM approves a project. See 40 C.F.R. § 93.160. 

 Finally, the impropriety of BLM’s pollute now, enforce later approach is underscored by 

the fact that BLM is required to include “an implementation schedule containing explicit 

timelines for implementation.” Id. § 93.160(a). No such timeline is apparent in either the BLM’s 

decision approving the project or its final conformity determination. Consequently, BLM’s 

approval of the NPL Project directly flouts the plain language of the Clean Air Act and cannot 

stand. 

II. BLM’s Approval of the NPL Project Violates NEPA.7 

 

  BLM’s approval of the NPL Project also violates two key provisions of NEPA: the 

requirement to quantify cumulative impacts, including greenhouse gas emissions from 

reasonably foreseeable actions, and the requirement to assess the significance of these emissions. 

Specifically, although BLM includes an extensive list of oil and gas development actions near 

the NPL Project that it admits are “reasonably foreseeable,” NPL-2720, FEIS at 4-400 to 4-404, 

the agency fails to actually assess the impacts from these actions as required by NEPA. See 

generally NPL-2720, FEIS, Section 4.23.4.2. 

 For example, BLM identifies three major projects that will result in 8,347 additional oil 

and gas wells within four miles of the NPL Project, including the Jonah Infill Drilling Project 

Area Development Project (“JIDPA”)8 directly northeast of the NPL Project area with 3,600 

                                                 
7 BLM did not response to Guardians’ argument that it was required to assess cumulative climate impacts from 

surrounding projects in its response to comments. See generally NPL-2720, FEIS, App’x P at P-42 to P-44. 

8 The record of decision for the JIDPA is available on the BLM’s website at: https://eplanning.blm.gov/epl-front-

office/projects/nepa/77463/103586/126804/00rod.pdf.  

https://eplanning.blm.gov/epl-front-office/projects/nepa/77463/103586/126804/00rod.pdf
https://eplanning.blm.gov/epl-front-office/projects/nepa/77463/103586/126804/00rod.pdf
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planned wells, the Pinedale Anticline Oil and Gas Exploration and Development Project9 with 

4,399 wells directly north of the NPL Project area, and the Bird Canyon Natural Gas 

Development Project with 348 natural gas wells four miles west10 of the NPL Project area. 

Guardians’ Notice of Appeal and Petition for Stay, Exhibit 2 at 2–3. BLM also estimates that the 

NPL Project area may be classified as an Intensively Developed Field (“IDF”) in the near future, 

allowing for 10 acre well-spacing (as opposed to 40 acre spacing). Id. All of these projects, 

except for the Bird Canyon Natural Gas Development Project, are currently being completed 

Jonah Energy and are therefore relevant cumulative actions. 

 But, simply including a list of “reasonably foreseeable” projects cannot meet the 

requirements of NEPA. Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 

989, 995 (9th Cir. 2004) (“A calculation of the total number of acres to be harvested in the 

watershed is a necessary component of a cumulative effects analysis, but it is not a sufficient 

description of the actual environmental effects that can be expected from logging those acres.”). 

Instead, BLM is required to “provide the necessary contextual information about the cumulative 

and incremental environmental impacts of the [proposed action]” in light of other actions 

because, even though the impact of the proposed action might be “individually minor,” its impact 

together with the impacts of other actions would be “collectively significant[.]” Ctr. for 

Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1217 (9th Cir. 

2008); see also Indigenous Envtl. Network v. United States Dep't of State, No. CV-17-29-GF-

BMM, 2018 WL 5840768, at *8 (D. Mont. Nov. 8, 2018) (requiring the Department of State to 

                                                 
9 The ePlanning page for the Pinedale Anticline Oil and Gas Exploration and Development Project is available at: 

https://eplanning.blm.gov/epl-front-

office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=116081.  

10 According to the FEIS, the cumulative impacts analysis area for climate change is “the area encompassed by the 

4-km resolution regional scale CMAQ modeling grid (Map 7) plus several Class I and sensitive Class II areas 

located just outside of the 4-km grid (Map 7).” NPL-2720, FEIS at 4-414, Table 4-46. 

https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=116081
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=116081
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analyze cumulative GHG emissions from two, concurrent pipelines). Here, because BLM does 

not quantify the cumulative greenhouse gas emissions from any of the surrounding, reasonably 

foreseeable projects, including those that are being undertaken by Jonah Energy at the same time 

as the NPL Project, BLM cannot provide this required context. 

 The need to take into account cumulative, reasonably foreseeable actions near the project 

is underscored by the fact that BLM acknowledges that the proper geographic area for analyzing 

and assessing the impacts of greenhouse gas emissions is on a state-wide scale. See NPL-2720, 

FEIS at 4-60 (“[T]he NPL project GHG emissions in 2020 are estimated to be 0.27 percent of the 

total GHG emissions for the state.”). Although this assessment was apparently prepared to try to 

mislead the public into believing that emissions from the proposed development are not 

significant, it actually emphasizes the need for BLM to not simply account for emissions from 

the proposed project, but to also account for all greenhouse gas emissions associated with BLM-

approved oil and gas projects statewide and at a minimum, those within the cumulative impacts 

analysis area. 

 Although BLM may argue that such an analysis is not required, this argument must fail. 

First, BLM has admitted that these projects are reasonably foreseeable. Second, there is no doubt 

that BLM can calculate potential emissions based on the proposed numbers of wells and 

productions levels as it has done with the NPL Project. Indeed, BLM has already completed EISs 

for the two Jonah Energy Projects. Finally, BLM is required to quantify these emissions in order 

to assess their significance. See, e.g., Sierra Club v. Fed. Energy Regulatory Comm’n, 867 F.3d 

1357, 1374 (D.C. Cir. 2017) (requiring a downstream GHG emissions analysis for natural gas 

pipelines); San Juan Citizens All. v. U.S. Bureau of Land Mgmt., No. 16-CV-376-MCA-JHR, 

2018 WL 2994406, at *14 (D.N.M. June 14, 2018) (accord); Indigenous Envtl. Network v. 
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United States Dep't of State, No. CV-17-29-GF-BMM, 2018 WL 5840768, at *8 (D. Mont. Nov. 

8, 2018) (requiring a cumulative GHG emissions analysis for oil pipelines being built at the same 

time). Here, BLM cannot conclude that the NPL Project is insignificant unless it assesses the 

impacts from other connected, cumulative, similar actions occurring within the cumulative 

impacts area. Unfortunately, BLM fails to do this. As a result, its cumulative impacts analysis is 

invalid under NEPA. 

CONCLUSION AND REQUESTED REMEDY 

 

 In light of the aforementioned, Guardians respectfully requests that the IBLA set aside 

BLM’s decision approving the NPL Project and remand BLM’s conformity analysis and NEPA 

analysis in order to ensure compliance with the Clean Air Act and NEPA. 

 

Respectfully submitted this 7th day of January 2019, 

 

 

        

      _________________________________ 

      Rebecca Fischer 

      Climate & Energy Program Attorney 

WildEarth Guardians 

      2590 Walnut St. 

      Denver, CO 80205 

      (406) 698-1489 

      rfischer@wildearthguardians.org  
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