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ORDER 

WildEarth Guardians (Guardians) appealed and petitioned to stay the effect of an 
August 27, 2018, record of decision (ROD) issued by the Wyoming State Office of the 
Bureau of Land Management (BLM). In the ROD, BLM approved Jonah Energy LLC's 
Normally Pressured Lance Natural Gas Development Project (NPL Project) in Sublette 
County, Wyoming. The ROD authorizes Jonah Energy to submit applications for permits 
to drill and related rights-of-way for up to 3,500 natural gas wells, associated 
infrastructure, and ancillary facilities over an approximate 10-year development period.1 

By orders dated October 15 and 23, 2018, the Board granted motions to intervene filed 
by Jonah Energy and the State of Wyoming. In this order, we address Guardians' motion 
to file a reply, Jonah Energy's motion to dismiss, and Guardians' petition for a stay. 

PROCEDURAL MATTERS 

Motion for Leave to File Reply Granted 

Both BLM and Jonah Energy filed responses to Guardians' petition for stay. In its 
response to the petition, Jonah Energy included a motion to dismiss or, in the 
alternative, a motion for an order to show cause that Guardians' appeal was timely filed. 
Guardians now seeks leave to file a reply to address issues raised by BLM and Jonah 
Energy in their responses to the petition for stay.2 

 ROD, Normally Pressured Lance Natural Gas Development Project at 3. 
 Motion for Leave to File Reply at  
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Under the Board's regulations, Guardians has 15 days to respond to Jonah 
Energy's motion to dismiss.3 The reply Guardians seeks to file is timely under that rule. 
To the extent Guardians seeks to respond to BLM's and Jonah Energy's oppositions to its 
petition for a stay, we note that our regulations do not provide for such a reply.4 

Nevertheless, in the interest of having full briefing of Guardians' petition, we grant its 
request, and we accept its concurrently filed reply. 

Motion to Dismiss Denied 

In its response to Guardians' petition for stay, Jonah Energy moves to dismiss or, 
in the alternative, moves the Board to issue an order to show cause that Guardians' 
appeal was timely filed. Jonah Energy asserts that because the time for filing an appeal 
is 30 days, Guardians must "show the date on which it received notice of the decision" 
and "that its notice of appeal was properly transmitted to BLM before the end of the 30-
day period in which it was required to be filed."5 

Guardians responds to Jonah Energy's motion explaining that it "was never 
formally served" wi th BLM's ROD but that "notice of the ROD was communicated to the 
general public and was posted online."6 Guardians states BLM signed the ROD on 
August 27, 2018, and posted it online the same day.7 According to Guardians, it then 
transmitted its notice of appeal on September 26, 2018, by certified mail.8 A certified 
mail return receipt indicates that BLM received the notice of appeal on September 28, 
2018.9 Guardians argues that under the Board's regulations, the notice of appeal was 
timely. 

The Board's regulations require a person who wishes to appeal to the Board to 
transmit the notice of appeal in time for it to be received in the office of the officer who 
made the decision no later than 30 days after the date of service of the decision.10 If 
BLM does not serve the decision on an appellant, the 30 days runs from the date the 

 43 C.F.R. § 4.407(b). 
 See id. § 4.21(b) (standards and procedures for obtaining a stay). 
 Jonah Energy LLC's Motion to Dismiss, or in the Alternative for Order to show Cause, 

and Response to Petition for Stay at 4 (Jonah Energy's Response). 
 Reply to Responses to Petition for Stay at 1. 
 Id. at 1-2. 
 Id. at 2. 
 Id. at 2; see also id. Exhibit 2. 
 43 C.F.R. § 4.411(a). 
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appellant received actual notice of the decision.11 Although the time for filing an appeal 
cannot be extended,12 the regulations provide a 10-day grace period during which the 
Board wi l l waive a delay in fi l ing.1 3 So long as a document was transmitted to the 
appropriate office within the appeal period and received "not later than 10 days after i t 
was required to be filed," then "the delay in filing wi l l be waived."14 

Here, Guardians received actual notice of the ROD on August 27,  
Guardians transmitted its notice of appeal to BLM on September 26, 2018, the thirtieth 
day after it received actual notice of the decision. BLM received the notice of appeal on 
September 28, 2018, which is within the 10-day grace period. Accordingly, both 
requirements of the grace period regulation were satisfied, and Guardians' notice of 
appeal was timely filed. We therefore deny Jonah Energy's motion to dismiss.15 

We now turn to the merits of Guardians' petition for a stay. 

STAY PETITION 

Summary 

Under our regulations, a party seeking a stay must show sufficient justification 
based on four criteria, including the likelihood of immediate and irreparable harm if the 
stay is not granted. Because Guardians has not shown that surface-disturbing activities 
and unauthorized air emissions are imminent, it has not shown a likelihood of 
immediate harm from BLM's approval of the NPL Project. We therefore deny the petition 
for a stay. 

Background 

Jonah Energy filed a proposal wi th BLM to conduct full-field development of 
natural gas and condensate resources on over 140,000 acres of Federal, state, and 
private land.1 6 There is already development in the Project area, with 55 producing 
natural gas wells and associated infrastructure.17 Jonah Energy proposed to expand 

 See Wildlands Defense, 187 IBLA 233, 243 (2016) (holding that an appeal filed wi thin 
30 days of the appellants' actual notice of the decision was timely). 

 43 C.F.R. § 4.411(c). 
 Id. § 4.401(a). 
 Id. 
 See id. § 4.407(c). 
   2. 
 Final Environmental Impact Statement at 1-1, 2-4 - 2-5 (June 2018)  
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development by drilling up to 3,500 wells during a 10-year development period, wi th a 
rate of up to 350 new wells per year, along wi th associated well pads, access roads, 
pipelines, regional gathering facilities, and other ancillary facilities.18 BLM prepared an 
environmental impact statement to identify and disclose potential environmental effects 
of the NPL Project.19 

In the ROD, the State Director approved the NPL Project, allowing Jonah Energy 
to submit site-specific applications for natural gas drilling and related development. 
BLM states in the ROD that  to any project-related operations occurring on public 
lands other than casual use," Jonah Energy must submit applications for permit to dril l 
(APDs) and rights-of-way (ROWs).20 Furthermore, BLM explains that "[n]o surface 
disturbance wi l l be initiated on BLM-administered public land until the APD or other 
application for project related development is approved by the BLM, following site-
specific environmental review and [National Environmental Policy Act] compliance 
during each appropriate process."21 

BLM also provides in the ROD that, in compliance wi th the Environmental 
Protection Agency's regulations requiring that federal actions conform with 
implementation plans under the Clean Air Act, "BLM wi l l not approve a level of 
development for the NPL Project that w i l l exceed the de minimis emission limits of 
100 tons/year for [volatile organic compounds] or [nitrogen oxides]" for the area.22 The 
ROD explains that because BLM wi l l only approve a level of development below the 
de minimis emissions limits, fewer than 350 wells could be approved for development 
per year.23 More specifically, in BLM's General Conformity Determination attached to 
the ROD, BLM states that instead of up to 350 wells per year, BLM could approve up to 
60 wells per year in the first year and up to  wells per year after that and 
demonstrate conformity.24 

Guardians appealed the ROD and seeks a stay of the effect of the decision. BLM, 
Jonah Energy, and the State of Wyoming filed oppositions to the stay petition. 

   2. 
  at 1-1. 
   3. 
 Id. 
 Id. at 14 (citing 40 C.F.R. § 93.153(b)(1)). 
 Id. 
 Id., Appendix B (NPL Project Conformity Determination), at B-5 - B-6. 
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The Regulatory Requirements for Obtaining a Stay 

Under the Board's regulations, a party requesting a stay bears the burden to 
demonstrate that a stay should be granted.25 Specifically, an appellant seeking a stay 
must show sufficient justification for a stay based on the following criteria: (1) the 
relative harm to the parties i f the stay is granted or denied; (2) the likelihood of 
appellant's success on the merits; (3) the likelihood of immediate and irreparable harm i f 
the stay is not granted; and (4) whether the public interest favors granting the stay.26 An 
appellant's failure to satisfy any one of these stay criteria wi l l result in denial of a 
petition for stay.27 

In deciding Guardians' petition for a stay, we focus on the third regulatory 
criterion: the likelihood of immediate and irreparable harm i f a stay is not granted. To 
satisfy this criterion, an appellant must demonstrate that the harm if a stay is not granted 
is both immediate and irreparable.28 Bare allegations of harm are not sufficient.29 

Instead, an appellant "must present sufficient justification that shows the alleged harm is 
likely to occur" and is "not theoretical or merely feared likely to occur at some indefinite 
time in the future."30 

The Parties' Arguments About the Likelihood of Immediate and Irreparable Harm 

In its Notice of Appeal and Petition for Stay, Guardians alleges that the ROD fails 
to comply with state and federal clean air requirements and "that as development of the 
NPL Project proceeds, air pollution wi l l be irreversibly released at levels that are illegal 
and that are inconsistent with the protection of public health and welfare."31 According 
to Guardians, because air emissions once released cannot be "subsequently  
. . . from the atmosphere and  [ed] . . . to their sources, this pollution wi l l pose 
irreparable harm."32 Guardians alleges that "BLM has imposed no limits on air 
emissions," and the harm from "unchecked air pollution" wi l l cause harm to the public 
health as well as Guardians' own interests in protecting clean air, public health, and the 
environment.33 Additionally, Guardians asserts that that the proposed "development wi l l 

 43 C.F.R. § 4.21(b)(2). 
 Id. § 4.21(b)(1). 
 Jedco Gypsum Co., 190 IBLA 341, 344 (2017). 
 Western Watersheds Project, 192 IBLA 72, 85 (2017). 
 Id. 
 Id. 
 Notice of Appeal and Petition for Stay at 3 (Stay Petition). 
 Id. at 16. 
 Id. at 16-17. 
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lead to the construction of roads, well pads, and extensive industrial infrastructure" on 
more than 6,000 acres of land, causing irreparable harm "to public lands, to air quality, 
and to environmental health and welfare in the area."34 

Guardians argues that although the "ROD may not directly authorize APDs, . . . 
programmatic oil and gas decisions, such as the NPL Project ROD, provide the basis for 
approving APDs."35 It alleges that Jonah Energy has indicated to local news media that i t 
intends to begin drilling within weeks, and therefore, Jonah Energy's development plans 
are imminent.36 According to Guardians,  the immediacy of the harms is 
the fact that the BLM is failing to provide any notice or opportunity for comment around 
APD approvals in the NPL project area."37 Guardians cites examples of approvals of APDs 
where BLM makes decisions and environmental assessments available to the public 
online either after or on the same day as the approval of the APD.38 Guardians argues, 
therefore, that any APD approvals under the ROD wi l l be  thereby 
"confirming the immediacy of the irreparable harms that w i l l flow from development of 
the Project area."39 

Jonah Energy argues in its opposition to the stay petition that Guardians has not 
demonstrated that it w i l l suffer immediate, irreparable harm because the "ROD expressly 
states that it 'does not authorize site-specific construction, maintenance, or use of new 
wells, pads, pipelines, roads, transmission lines or other facilities on BLM-administered 

 Because the ROD does not authorize ground disturbances, Jonah Energy wi l l 
have to  site-specific applications for natural gas drilling and related 
development on federal lands. . .  Jonah Energy also argues that even after the APDs 
are approved, there is no immediate risk that there wi l l be 350 wells drilled per year 
leading to excess air emissions in violation of the Clean Air Act. Jonah Energy explains 
that "[t]he ROD includes a Clean Air Act conformity determination that limits the 
number of wells drilled to  Jonah Energy states that, consequently, it could not 

 Id. at 16-17. 
 Id. at 18. 
 Id. 
 Id. at 19. 
 Id. 
 Id. at 20. 
 Jonah Energy's Response at 16 (quoting ROD at 27). 
 Id. (quoting   3). 
 Id. at 15; see ROD at B-5 ("The ramp-up period for well drilling was changed from the 

original proposed values of 60, 180, and 240 wells per year for the first 3 years and 350 
wells per year for all remaining years, to 60 wells per year in Year 1 and  wells per 
year in Years 2-10."), B-6 ("Based on the BLM's General Conformity Development 
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exceed the de minimis limits until BLM approves 161 APDs.43 Jonah Energy asserts that 
it has so far submitted only one APD under the ROD, so "no immediate or even 
foreseeable risk exists that BLM wi l l approve more than  APDs in a year."44 

BLM filed an opposition to the Petition for Stay, but wi th respect to the likelihood 
of immediate and irreparable harm, it adopted Jonah Energy's response.45 

The State of Wyoming also opposed Guardians' petition and asserted that 
Guardians' argument of immediate and irreparable harm "rests on the presumption that 
the BLM wi l l not comply with the ROD or the regulations governing emission 
limitations," which is "purely speculative."46 The State contends that Guardians' 
assertion that drilling is imminent also fails because the ROD does not give Jonah Energy 
permission to drill , and "[a]ny drilling activity pursuant to the NPL Project is subject to a 
separate application and environmental review, which is subject to appeal."47 

Guardians Has Not Demonstrated a Likelihood of Immediate Harm 

Guardians has not shown a likelihood of immediate harm in the absence of a stay. 
Guardians' arguments largely focus on the irreversible nature of the alleged harms,48 but 
harm must be both irreparable and immediate to warrant a stay.49 

The harm to the air quality and land that Guardians alleges is contingent upon 
surface-disturbing activities, and the ROD does not authorize any. Rather, Jonah Energy 
must first submit site-specific APDs and ROW applications, which are subject to 
environmental review and BLM approval. Jonah Energy states that it has submitted only 
one APD, and BLM has not yet approved or denied i t . 5 0 In the context of a challenge to 
BLM's decision to offer oil and gas lease parcels for sale, this Board has held that alleged 

Scenario of 160 wells/years, the NPL project can be authorized at a reduced pace of 
development and demonstrate Conformity wi th the Wyoming SIP"). 

 Jonah Energy's Response at 16. 
 Id. 
 BLM's Opposition to Petition for Stay at 5. 
 State of Wyoming's Opposition to Petition for Stay at 5. 
 Id. at 6. 
 See, e.g., Stay Petition at 16 ("development wi l l irreversibly unleash emissions"; 

"pollution wi l l cause irreparable harm"; "development wi l l irreversibly alter the natural 
character of the area's public lands"; infrastructure wi l l "irreversibly interfere wi th the 
enjoyment of public lands"). 

 Western Watersheds Project, 192 IBLA at 85. 
 Jonah Energy's Response at  
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harm from surface disturbance is not immediate at the lease-sale stage when APDs have 
not yet been granted permitting such disturbance.51 Similarly here, BLM wi l l make 
future decisions to grant or deny APDs that wi l l permit surface disturbance, and any 
harm from those approvals is not immediate at this time. 

Furthermore, Guardians has not shown immediate harm exists from BLM's 
approval of the NPL Project based on the possibility that BLM wi l l not provide notice or 
an opportunity for comment before each APD approval.52 Even i f Guardians does not 
have an opportunity to comment on BLM's compliance wi th NEPA requirements 
applicable to approval of APDs before the approvals are effective,53 Guardians wi l l still 
have an opportunity to appeal those approvals. 

Finally, Guardians' allegation of harm due to excess levels of air emissions is 
speculative. Although Guardians argues that "BLM has imposed no limits on air 
emissions," so air pollution wi l l be "unchecked,"54 the ROD directs that BLM wi l l not 
approve development that exceeds a de minimis level of emissions. For Guardians' 
concerns to be realized, BLM would have to disregard this directive. Guardians offers no 
evidence that BLM has done so or is likely to do so. Such harm is therefore theoretical 
and merely feared and not sufficient to show a likelihood of immediate harm.55 

We conclude that Guardians has not demonstrated that the harm if a stay is not 
granted is both immediate and irreparable. 

CONCLUSION 

We conclude that Guardians has not met its burden to show sufficient justification 
that it wi l l suffer immediate harm in the absence of a stay. Because Guardians has not 
shown sufficient justification for a stay based on this criterion, we do not need to address 

 Western Watersheds Project, 192 IBLA at 85-86. 
 Stay Petition at 19. 
 See, e.g., 43 C.F.R. §§ 46.120 (using existing environmental analyses), 46.305  (public 

involvement in the environmental assessment process). 
 Stay Petition at 17. 
 Western Watersheds Project, 192 IBLA at 85. 
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the other three stay criteria. We therefore deny Guardians' petition for a stay.56 We also 
grant Guardians' motion for leave to file a reply and deny Jonah Energy's motion to 
dismiss. 

Silvia Riechel Idziorek 
Acting Deputy Chief Administrative Judge 

See 43 C.F.R. §   
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