
	

	

March 15, 2019 
 
Colorado Air Quality Control Commission 
4300 Cherry Creek Drive South 
Denver, CO 80246 
cdphe.aqcc-comments@state.co.us  
 
Re: Comments on Petition for Expedited Public Hearing and Declaratory Order from 

Defend Colorado 
 
Dear Colorado Air Quality Control Commissioners: 
 
 WildEarth Guardians submits the following comments in response to the Petition for 
Expedited Public Hearing and Declaratory Order submitted by Defend Colorado.   
 
 We urge the Air Quality Control Commission (“AQCC”) to decline to take up the request 
of Defend Colorado.   
 

For one, the AQCC has no authority to entertain the request by Defend Colorado.  
Although styled as a request for adjudication, it is not clear what specifically Defend Colorado is 
requesting the AQCC adjudicate.  The Petition appears to simply request that the AQCC direct 
the Air Pollution Control Division (“APCD”) to do its job, which is to provide certified ozone 
monitoring data to the U.S. Environmental Protection Agency (“EPA”) by May 1, 2019.  The 
Petition does not request adjudication of a decision or act of the APCD.  Rather, the Petition 
simply requests that the AQCC direct the APCD to “examine the effects of international 
emissions and exceptional events on ozone concentrations in Colorado, and the Denver Front 
Range Area in particular, in 2018 and include those effects in Colorado’s annual May 1, 2019 
certification to EPA under the CAA [Clean Air Act].”  Petition at 22.  Given the APCD already 
accounts for exceptional events and international emissions when providing certified monitoring 
data to EPA, Defend Colorado’s request does not ask for anything that doesn’t already happen. 
 

This underscores the true nature of Defend Colorado’s Petition.  It is not a request for an 
adjudication.  Rather, it is a request that the AQCC provide advice to the APCD.  In effect, it is a 
glorified public comment letter and the AQCC is under no obligation to respond, let alone 
entertain the actions requested by Defend Colorado.   

 
In fact, the public regularly submits comment letters urging the AQCC to mandate 

direction, guidance, and action upon the APCD.  The AQCC regularly does not respond to such 
comments, let alone pursue the precise actions requested by the public.  During last month’s 
AQCC meeting, WildEarth Guardians submitted comments urging the AQCC to direct the 
APCD to properly implement its major source permitting program in the Denver Metro-North 
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Front Range ozone nonattainment area.  To date, we have received no response to this letter. 
 
If Defend Colorado’s request is taken up, it will set a new precedent that policy matters 

may now be subject to adjudication under the AQCC’s procedural rules.  Although the public 
can seek policy changes via a rulemaking petition pursuant to AQCC Procedural Rules at Section 
V.A.2, Defend Colorado’s Petition is not a request for rulemaking.  It expressly seeks declaratory 
relief under AQCC Procedural Rules at Section VI.H, which is only available in an adjudicatory 
context.  The AQCC should reject the notion that policy matters are subject to adjudication under 
its Procedural Rules. 

 
The AQCC is simply not a proper forum for any formal resolution of Defend Colorado’s 

Petition.  In fact, the proper forum for Defend Colorado to raise its issues is in the context of the 
U.S. Environmental Protection Agency’s (“EPA’s”) actions.  The EPA is set to determine 
whether to bump up the Denver Metro-North Front Range ozone nonattainment area from a 
moderate to a serious nonattainment area.  Defend Colorado can challenge this bump up in 
federal court should it occur.  Further, Defend Colorado can challenge other EPA actions that 
rely upon APCD’s certified monitoring data.  

 
Accordingly, we urge the AQCC to decline to take up Defend Colorado’s request.  In 

fact, we urge the AQCC to simply not respond to Defend Colorado’s request, consistent with its 
regular practice of not formally responding to public comments. 
 
REGARDLESS, THE APCD IS FAILING TO COMPLY WITH THE COLORADO SIP 
 

Even if there could be some merit in exploring Defend Colorado’s Petition, the core basis 
of their argument is belied by the fact that the APCD is chronically failing to implement the 
Colorado SIP with regards to the regulations of ozone forming emissions from major stationary 
sources.  The failure to meet all commitments made in the SIP means that the APCD has not 
done everything it can and should be doing to limit ozone forming emissions.  Accordingly, there 
can be no argument that Colorado would attain the ozone national ambient air quality standards 
(“NAAQS”) “but for” the effects of international emissions, consistent with Section 179B of the 
Clean Air Act. 
 
 We are especially concerned over Colorado’s failure to comply with nonattainment new 
source review (“NSR”) permitting requirements set forth under the SIP at AQCC Regulation No. 
3, Part D, Section V.  Nonattainment NSR provisions apply to the permitting of major stationary 
sources of air pollution in nonattainment areas, including the Denver Metro-North Front Range 
ozone nonattainment area.  In this case, Colorado is failing to ensure that oil and gas production 
facilities that are major sources are meeting nonattainment NSR requirements in the Denver 
Metro-North Front Range ozone nonattainment area. 
 

Under the Colorado SIP, no major stationary source of air pollution in a nonattainment 
area “shall [] begin actual construction [] unless a permit has been issued containing all 
applicable state and federal requirements.”  AQCC Regulation No. 3, Part D, Section I.A.1; see 
also 42 U.S.C. § 7503 (setting forth nonattainment new source review requirements that must be 
implemented in a SIP).  A major stationary source is defined as “any stationary source of air 
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pollutants that emits or has the potential to emit 100 tons per year or more of any regulated NSR 
pollutant for which the area is nonattainment.”  AQCC Regulation No. 3, Part D, Section 
II.A.24.b.  In an ozone nonattainment area, “A major stationary source that is major for volatile 
organic compounds or NOx [nitrogen oxides] shall be considered major for ozone[.]”  AQCC 
Regulation No. 3, Section II.A.24.d.   

 
The potential to emit of a stationary source of air pollution is defined in the Colorado SIP 

as “The maximum capacity of a stationary source to emit a pollutant under its physical and 
operational design.”  AQCC Common Provisions Regulation, Section I.G (5 CCR 1001-02 § I.G 
(Jan. 14, 2016)).  Although emission controls can be considered to be part of a source’s 
“operational design,” they can only be considered part of a source’s design  “if the limitation or 
the effect it would have on emissions is state enforceable and federally enforceable.”  Id.   

 
 A major source of air pollution in a nonattainment area is subject to substantive 
requirements of the Colorado SIP at AQCC Regulation No. 3, Part D, Section V.A.  See AQCC 
Regulation No. 3, Part D, Section V.A.7.a.  Among other things, Section V.A. requires new 
major stationary sources to achieve “the lowest achievable emission rate,” certify compliance at 
“all other existing major stationary sources owned, operated, or controlled by the applicant,” 
achieve emission offsets, include an analysis of alternative sites, sizes, produces processes, and 
environmental control techniques, and demonstrate that emissions will not adversely impact 
visibility in Class I areas. 
 
 In the Denver Metro-North Front Range ozone nonattainment area, the APCD is 
categorically failing to ensure that oil and gas production facilities that are major stationary 
sources of VOC emissions obtain and comply with valid nonattainment NSR permits prior to 
construction and operation.  In fact, Colorado appears to be allowing oil and gas production 
facilities that are major sources of VOCs to be constructed and operate for months, if not years, 
without obtaining and complying with any preconstruction permits.  Once sources apply for 
permits, Colorado is allowing them to apply for synthetic minor status.  However, because these 
sources are subject to nonattainment NSR, they are not allowed to apply for and obtain synthetic 
minor permits under the SIP. 
 
 We are still investigating the full scope of the APCD’s failure to comply with the SIP, but 
it appears the Division is regularly allowing oil and gas production facilities that are major 
sources to be constructed and begin operation without obtaining nonattainment NSR permits.  
Below is a list of 24 oil and gas production facilities that were constructed in the ozone 
nonattainment area in  2017 and 2018 and put into production (i.e., began operation).1  Every 
single one of these facilities is not currently subject to federally enforceable VOC emissions, 
meaning their potential to emit is based on their maximum design capacity.  Every single one of 
these sources has a potential to emit greater than 100 tons/year of VOCs, due in large part to 
emissions from tanks and gas venting.  In spite of this, not a single source has not applied for or 
obtained nonattainment NSR permits.  
 

																																																								
1 Due to the very large size of the files, we are not submitting the referenced permit applications as part of this 
submission.  The applications are available electronically via the APCD and can also be produced by WildEarth 
Guardians upon request. 
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Source Name AIRS ID Company 

VOC 
Potential to 
Emit Based 

on Maximum 
Design 

Capacity 
(tons/year) 

Date Operation 
Began /First 

Production of 
Oil and Gas 

Currently 
Operating 

Under Permit 
Establishing 

Federally 
Enforceable 

Limits? 

Applied for 
Nonattainment 
NSR Permit? 

Mustang 42-34 123-9FE9 Bonanza Creek 
Energy > 737 May 19, 2018 No No 

Longhorn U-10 123-9FFE Bonanza Creek 
Energy >756 July 13, 2018 No No 

Mustang 14-26 123-9FE4 Bonanza Creek 
Energy >738 May 1, 2018 No No 

Mustang Y-34 123-9FF4 Bonanza Creek 
Energy >737 June 20, 2018 No No 

Kiyota 35H-
O367 123-9FC6 Crestone Peak 

Resources >1,072 Feb. 21, 2018 No No 

Highway 52 
Battery 123-9FE8 Crestone Peak 

Resources >1,100 May 16, 2018 No No 

Sullivan Battery 123-9FF1 Crestone Peak 
Resources >1,700 June 19, 2018 No No 

Coyote Trails 123-A00E Extraction Oil 
and Gas >615 Aug. 21, 2018 No No 

Enright 123-A021 Extraction Oil 
and Gas >1,288 Oct. 25, 2018 No No 

Johnson’s 
Corner 123-9FCC Extraction Oil 

and Gas >3,428 Feb. 26, 2018 No No 

Trott 123-A01C Extraction Oil 
and Gas >1,215 Oct. 5, 2018 No No 

Wilson IC 123-A01A Great Western 
Operating Co. >298 Sept. 26, 2018 No No 

B-Farm LD Pad 001-2194 Great Western 
Operating Co. >260 April 2, 2018 No No 

Centennial 
State 123-A001 Noble Energy >861 July 15, 2018 No No 

Hullabaloo 123-9FF0 Noble Energy >734 June 10, 2018 No No 
Waste 
Management 123-A015 Noble Energy >709 Sept. 5, 2018 No No 

Sandin 123-A00C PDC Energy >1,326 Aug. 13, 2018 No No 
Ward 123-A01B PDC Energy >1,106 Oct. 4, 2018 No No 
Ag Pad 123-9FEO SRC Energy >4,371 April 6, 2018 No No 
Falken 123-A004 SRC Energy >646 July 21, 2018 No No 

Beebe 123-9F9F SRC Energy >2,000 November 28, 
2017 No No 

Irish Well Pad 123-9FD9 EnerPlus 
Resources >1,400 August 4, 2018 No No 

Colorado Lakes 
Pad 123-9FDA EnerPlus 

Resources >1,700 July 29, 2018 No No 

Booth 123-A012 Bayswater >154 October 2019 No No 

 
Even worse is that contrary to the SIP, Colorado appears to be allowing these sources to 

submit and obtain synthetic minor permits.  Currently, the state appears to be processing these 
applications and appears poised to issue synthetic minor permits to these and other oil and gas-
related major sources.  However, under the SIP, the APCD is not allowed to permit an existing 
major source as a synthetic minor subsequent to construction and operation.  As these sources 
currently have the potential to emit more than 100 tons/year of VOCs, they must be permitted 
pursuant to the SIP’s nonattainment NSR requirements. 

 
 The consequences of the APCD’s failure to comply with nonattainment NSR are 
significant.  Nonattainment NSR requires major sources to meet lowest achievable emission 
rates, offset emissions, certify compliance at other major sources, and protect visibility in Class I 
areas.  The offset requirements of nonattainment NSR alone, which under the Colorado SIP are 
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1.15:1 for VOC emissions in moderate nonattainment areas, would ensure a net decrease in 
emissions in the nonattainment area.  By failing to comply with the SIP and assure that major 
sources are permitted in accordance with nonattainment NSR requirements, the APCD has 
instead assured a net increase in oil and gas industry emissions. 
 
 The APCD is currently soliciting public comment for a number of proposed synthetic 
minor permits for oil and gas production facilities that are currently operating without permits in 
the Denver Metro-North Front Range ozone nonattainment area.  If these sources were required 
to obtain nonattainment NSR permits, as required by the SIP, their emissions would be offset 
(i.e., reduced) by more than 500 tons per year.  Instead, because the APCD has proposed to issue 
synthetic minor permits, there will be an increase of 446 tons per year in ozone forming VOC 
emissions.   
 

The table below, which includes information on oil and gas facilities whose proposed 
permits are out for public comment right now, highlights how the APCD’s failure to implement 
nonattainment NSR is preventing the reduction of VOC emissions from oil and gas facilities in 
the Denver Metro-North Front Range nonattainment area.  Importantly, it emphasizes that any 
“but for” argument under Section 179B of the Clean Air Act is absolutely baseless. 
 

Source Name AIRS ID Company 

Potential to 
Emit VOCs 
Based on 
Maximum 

Design 
Capacity 

(tons/year) 

Date 
Operation 

Began 

Date Public 
Notice 

Provided for 
Proposed 

Permit 

Potential VOC 
Reductions 

That Could be 
Secured Under 
Nonattainment 

NSR Offsets 
(tons/year)2 

McGlothlin 123-9FE4 PDC Energy >1,000 April 26, 2018 February 14, 
2019 68.66 

Thornton 28-H 
Production 
Facility 

123-9FAC 

Bayswater 
Exploration 
and 
Production 

>190 October 2017 February 21, 
2019 22.34 

Lone Tree 005-1718 ConocoPhillips >1,900 October 5, 
2018 

February 28, 
2019 96.14 

Florida 001-2210 ConocoPhillips >1,600 September 
20, 2018 

February 28, 
2019 106.14 

Anderson 123-9FED 

Mallard 
Exploration 
and 
Production 

>915 May 15, 2018 March 14, 
2019 59.69 

Raindance 123-9FB8 
Great Western 
Operating 
Company 

> 900 January 25, 
2018 

March 14, 
2019 51.86 

     TOTAL 513.38 
 
 While Defend Colorado’s Petition should be rejected outright given that there is no 
authority for the AQCC to provide the relief requested, it should also be rejected given that its 
premise is unfounded.  The APCD is failing to comply with its SIP commitments, meaning there 
is no plausible argument that the Denver Metro-North Front Range ozone nonattainment area 
would comply “but for” international emissions or exceptional events.  Unless and until the 
APCD can demonstrate it has achieved the emission reductions required by the Colorado SIP, 

																																																								
2 The potential reductions were based on the VOC limits proposed by the APCD in the proposed permits.  We 
multiplied the proposed emission limits in the permits by 1.15 to calculate the offset (i.e., reduced) VOC emissions.  
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there is no basis for blaming international emissions or exceptional events for the region’s 
unhealthy ozone. 
 
 Sincerely, 
 
 
 

Jeremy Nichols 
Climate and Energy Program Director 
WildEarth Guardians 
2590 Walnut St. 
Denver, CO 80205 
(303) 437-7663 
jnichols@wildearthguardians.org  

 
 
 
 

 
 


