
 

 

 

July 10, 2019 
Comments submitted via ePlanning and email 
Exhibits submitted via certified mail 
 
U.S. Bureau of Land Management 
Farmington Field Office 
Attn. Ryan Joyner & Mark Matthews, Project Leads 
6251 College Blvd., Suite A 
Farmington, NM 87402 
rjoyner@blm.gov, mmatthew@blm.gov  
 
U.S. Bureau of Land Management 
New Mexico State Office 
Attn. Tim Spisak, State Director 
301 Dinosaur Trail 
Santa Fe, NM 87508 
tspisak@blm.gov  
 
Re:  Comments on Encana Oil & Gas’ Piñon Unit M16-2410 Nos. 01H, 02H, 03H, and 

04H Oil Wells Project, WPX’s NE CHACO COM Nos. 254H, 255H, 264H, & 265H 
Oil and Natural Gas Wells Project, WPX’s KWU #768H, #769H, #770H, and #771H 
Oil and Natural Gas Wells Project, and WPX’s KWU #787H, #789H, and #791H Oil 
and Natural Gas Wells Project 

  
State Director Spisak, Project Leads Joyner & Matthews, 
 
 WildEarth Guardians submits the following comments on the U.S. Bureau of Land 
Management’s (“BLM’s”) proposal to approve 15 Application Permits to Drill (“APDs”) within 
the Greater Chaco Region of northwestern New Mexico. BLM’s decision to approve these APDs 
is based on four separate environmental assessments (“EAs”) and findings of no significant 
impact (“FONSIs”): 
 

• Encana Oil & Gas’ Piñon Unit M16-2410 Nos. 01H, 02H, 03H, and 04H Oil Wells 
Project, DOI-BLM-NM-F010-2019-0085-EA1;  

                                                
1 The EA and FONSI for the Piñon Unit M16-2410 wells are available online at: https://eplanning.blm.gov/epl-
front-office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=123911.  
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• WPX’s NE CHACO COM Nos. 254H, 255H, 264H, & 265H Oil and Natural Gas 
Wells Project, DOI-BLM-NM-F010-2019-0084-EA2;  

• WPX’s KWU #768H, #769H, #770H, and #771H Oil and Natural Gas Wells Project, 
DOI-BLM-NM-F010-2019-0086-EA3; and  

• WPX’s KWU #787H, #789H, and #791H Oil and Natural Gas Wells Project, DOI-
BLM-NM-F010-2019-0087-EA.4  

 
WildEarth Guardians is a nonprofit environmental advocacy organization dedicated to 

protecting the wildlife, wild places, wild rivers, and health of the American West. On behalf of 
our members, Guardians has an interest in ensuring the BLM fully protects public lands and 
resources as it conveys the right for the oil and gas industry to develop publicly-owned minerals.  
More specifically, Guardians has an interest in ensuring the BLM meaningfully and genuinely 
takes into account the all of the environmental impacts of its oil and gas leasing decisions, 
including impacts to air quality and objectively and robustly weighing the costs and benefits of 
authorizing the release of more greenhouse gas emissions known to contribute to climate change.  

 
As detailed below, BLM’s fossil fuel program is currently unsustainable for a livable 

world. Nowhere is this more the case than within the culturally-rich Greater Chaco Region. 
These new EAs—cobbled together in just a few short weeks after being vacated—not only add 
to the destruction propagated by BLM’s fossil fuel program generally but also fall well short of 
the standards set by the Court in Diné Citizens Against Ruining Our Environment v. Bernhardt, 
923 F.3d 831 (10th Cir. 2019).5  

 
In that decision, Diné Citizens Against Ruining Our Environment, San Juan Citizens 

Alliance, WildEarth Guardians, and Natural Resources Defense Council challenged 351 APDs 
approved by the BLM in the Mancos Shale area of the Greater Chaco Region. Id. at 838. After 
the district court rule against environmental plaintiffs on the merits, the Tenth Circuit reversed in 
part, holding that BLM violated NEPA because it “needed to—but did not—consider the 
cumulative impacts of water resources associated with the 3,960 reasonably foreseeable 
horizontal Mancos Shale wells.” Id. at 852. The court based this conclusion on the fact that 
BLM’s 2014 Reasonably Foreseeable Development Scenario (“RFDS”) made 3,960 horizontal 
Mancos shale wells reasonably foreseeable. Id. at 853. (concluding that “once the 2014 RFDS 
issued, the 3,960 horizontal Mancos Shale wells predicted in that document were ‘reasonably 
foreseeable future actions’ ”). Although the court did not rule for environmental plaintiffs on 
their claims regarding cumulative impacts to air resources, this decision was based on an 
incomplete record. See id. at 856. Thus, because the wells at issue are reasonably foreseeable and 

                                                
2 The EA and FONSI for the NE Chaco Com wells are available online at: https://eplanning.blm.gov/epl-front-
office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=123910.  
3 The EA and FONSI for the KWU 768H, 769H, 770H, and 771H wells (“KWU 1”) are available online at: 
https://eplanning.blm.gov/epl-front-
office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=123916.  
4 The EA and FONSI for the KWU 787H, 789H, and 791H wells (“KWU 2”) are available online at: 
https://eplanning.blm.gov/epl-front-
office/eplanning/projectSummary.do?methodName=renderDefaultProjectSummary&projectId=123915.  
5 Opinion attached as Exhibit 1. 
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the 2003 Mancos RMP-EIS fails to analyze the cumulative impacts to air resources and other 
resources as a result of horizontal drilling coupled with multi-stage hydraulic fracturing 
(“fracking”), BLM must consider these impacts here.  

 
Unfortunately, although the BLM adds some additional information in the revised EAs, 

its analysis still falls short of the requirements mandated by NEPA and the court for a number of 
reasons: 

 
• BLM fails to assess indirect water usage from oil and gas related activities such as 

dust suppression and man camps. 
• BLM fails to assess the full cumulative impacts from oil and gas on water usage by 

focusing solely on water used for fracking, one stage of well development. 
• BLM fails to assess the full cumulative impacts of oil and gas development on water 

usage by ignoring impacts from proposed wells in the directly adjacent Rio Puerco 
Field Office. 

• BLM fails to properly assess the significance of cumulative impacts to water by 
failing to consider and compare reasonable alternatives to reduce water use and 
failing to put the industry’s water usage in the context of competing uses in the region 
and future reductions in overall supplies based on climate change and drought.  

• The reliability of BLM’s analysis is suspect due to a number of cut and paste errors, a 
failure to adhere to a consistent metric of water usage (barrels versus acre feet), 
reliance on industry reported numbers, and reliance on the untenable assumption that 
water usage for oil and gas will remain constant over the next 25 years. 

  
 Finally, because the BLM is making a new decision to approve the APDs at hand, the 
agency must properly assess the cumulative impacts of the 3,200 reasonably foreseeable wells on 
other resources as well including but not limited to impacts to air quality, water quality, climate, 
public health, and cultural resources. 

 
In sum, BLM, in rushing the EAs, fails to conduct its analysis in light of the agency’s 

expansive responsibilities pursuant to the National Environmental Policy Act of 1976 (“NEPA”), 
42 U.S.C. §§ 4321–4370h; NEPA regulations promulgated thereunder by the White House 
Council on Environmental Quality (“CEQ”), 40 C.F.R. § 1500, et seq.; the Federal Land Policy 
and Management Act of 1976 (“FLPMA”), 43 U.S.C. §§ 1701–1787; and the National Historic 
Preservation Act (“NHPA”), 16 U.S.C. §§ 470– 470x-6. Thus, BLM should deny approval of the 
APDs listed above. 

 
I. BLM’s Limited Comment Periods on the Proposed EAs Violate NEPA and 

FLPMA’s Public Participation Provisions. 
 
To start, BLM’s extremely limited comment period fails to meet the requirements of 

NEPA and FLPMA.  
 
NEPA regulations require federal agencies to encourage and facilitate public involvement 

“to the fullest extent possible,” 40 C.F.R. § 1500.2. Under NEPA, public scrutiny is an 
“essential” part of the NEPA process. Id. § 1500.1(b); see also id. § 1501.4(b) (Agencies must 



 
 

4 

“involve . . . the public, to the extent practicable”); id. § 1506.6 (“Agencies shall: . . . (a) Make 
diligent efforts to involve the public in preparing and implementing their NEPA procedures”). In 
particular, “NEPA procedures must insure that environmental information is available to public 
officials and citizens before decisions are made and before actions are taken.” Id. § 1500.1(b) 
(emphasis added).   

 
FLPMA also requires meaningful public participation in public lands management 

decisions. 43 U.S.C. § 1739(e). Specifically, “the Secretary [of Interior] shall establish 
procedures, including public hearings where appropriate, to give the Federal, State, and local 
governments and the public adequate notice and an opportunity to comment upon the 
formulation of standards and criteria for, and to participate in, the preparation and execution of 
plans and programs for, and the management of, the public lands.” Id. (emphasis added). 

 
Just recently, a federal district court in Idaho reaffirmed the importance of public 

participation during the oil and gas process, noting: “It is well-settled that public involvement in 
oil and gas leasing is required under FLPMA and NEPA.” Western Watershed Project v. Zinke, 
336 F. Supp. 3d 1204, 1235 (D. Idaho 2018). The court further concluded that: 

 
[i]n this case, the record contains significant evidence indicating that BLM made 
an intentional decision to limit the opportunity for (and even in some 
circumstances to preclude entirely) any contemporaneous public involvement in 
decisions concerning whether to grant oil and gas leases on federal lands. . . . The 
evidence illustrates that the intended result of the at-issue decisions was to 
dramatically reduce and even eliminate public participation in the future decision-
making process. . . . the route chosen by BLM to reach that destination is 
problematic because the public involvement requirements of FLPMA and NEPA 
cannot be set aside in the name of expediting oil and gas lease sales. The benefits 
of public involvement and the mechanism by which public involvement is 
obtained are not 'unnecessary impediments and burdens.”   
 

Id. at 1238. Although this decision occurred within the context, the same NEPA and FLPMA 
provisions apply equally at the APD stage and are in fact, arguably even more important given 
the imminence of drilling. BLM’s regulations directly support this conclusion by requiring the 
agency to “prepare an environmental record of review or an environmental assessment” “[b]efore 
approving any Application for Permit to Drill submitted pursuant to § 3162.3-1 of this title[.]” 43 
C.F.R. § 3162.5-1. Clearly, BLM is required to facilitate meaningful public participation before 
approving APDs.  
 
 Unfortunately, here, the opposite is the case. BLM has rushed out the EAs through an 
extremely abbreviated comment period. BLM posted the APDs on ePlanning on Friday, June 28, 
2019. BLM provided no notice to the public of its posting beyond its ePlanning page. Public 
comment opened up on Saturday, June 29 and is proposed to close Wednesday, July 10. With the 
Fourth of July holiday, this results in a mere seven business days for public comment and review 
of 341 pages. This is unacceptable and in contravention of the requirements of both NEPA and 
FLMPA. Although we request that BLM cancel its proposed approval of the APDs, should it 
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chose to continue to process them, we request that it hold a 60-day comment period and public 
meetings within the affected communities. 

 
II. BLM Continues to Fail to Analyze the Impacts of Horizontal Drilling and Hydraulic 

Fracking. 
 

According to the BLM, “[l]and use planning forms the basis of, and is essential to, 
everything that the [BLM] does in caring for America’s public lands.”6 The duty to develop land 
use plans stems from the Federal Land Policy and Management Act, (“FLPMA”), which requires 
that “[t]he Secretary [of the Interior] shall, with public involvement and consistent with the terms 
and conditions of this Act, develop, maintain, and, when appropriate, revise land use plans which 
provide by tracts or areas for the use of the public lands.” 43 U.S.C. § 1712(a). 

 
 The BLM fulfills this mandate by developing Resource Management Plans (“RMPs”) for 
each BLM field office. In general, RMPs must be up-to-date. The BLM’s Land Use Planning 
Handbook states that, “[RMP] revisions are necessary if monitoring and evaluation findings, 
new data, new or revised policy, or changes in circumstances indicate that decisions for an entire 
plan or a major portion of the plan no longer serve as a useful guide for resource management.” 
BLM Land Use Planning Handbook, H-1610-1, Section VII.C at 46 (emphasis added); 43 C.F.R. 
§ 1610.5-6.  Furthermore, the Handbook provides that amendments are needed whenever the 
BLM must “[c]onsider a proposal or action that does not conform to the plan,” “implement new 
or revised policy that changes land use plan decisions,” “respond to new, intensified, or changed 
uses on public land,” or “consider significant new information from resource assessments, 
monitoring, or scientific studies that change land use plan decisions.”  Id. Section VII.B at 45; 43 
C.F.R. § 1610.5-5.   

 
When the BLM issues a new RMP or amends a RMP, the agency must also comply with 

the requirements of NEPA. See 43 C.F.R. §§ 1601.0–6. Thus, the BLM is required to issue an 
environmental impact statement (“EIS”) with each RMP. Id. Although the BLM may tier its 
project-level analyses to a broader NEPA document, such as the EIS accompanying the RMP, 43 
C.F.R. § 46.140, “[n]othing in the tiering regulations suggests that the existence of a 
programmatic EIS for a forest plan obviates the need for any future project-specific EIS, without 
regard to the nature of magnitude of a project.” Blue Mountains Biodiversity Proj. v. Blackwood, 
161 F.3d 1208, 1215 (9th Cir. 1998). Furthermore, “[a] NEPA document that tiers to another 
broader NEPA document . . . must include a finding that the conditions and environmental 
effects described in the broader NEPA document are still valid or address any exceptions.” Id. 
Put another way, “[t]o the extent that any relevant analysis in the broader NEPA document is not 
sufficiently comprehensive or adequate to support further decisions, the tiered NEPA document 
must explain this and provide any necessary analysis.” Id. § 46.140(b).  
 
 Here, BLM admits in the various EAs that all of the proposed wells will be horizontally 
drilled and fracked. Piñon EA at 17–18; NE Chaco Com EA at 13–14; KWU 1 EA at 14–15; 

                                                
6 Resource Management Planning Final Rule, 81 Fed. Reg. 89,580, 89,580 (Dec. 12, 2016), 
https://www.gpo.gov/fdsys/pkg/FR-2016-12-12/pdf/2016-28724.pdf.  
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KWU 2 EA at 16. But, BLM continues to fail to analyze the impacts of horizontal drilling 
coupled with hydraulic fracturing.  
 
 As we have noted before, the 2003 Farmington RMP-EIS7 failed to anticipate any 
horizontal drilling and fracking. The Reasonably Foreseeable Development Scenario (“RFDS”) 
for the RMP (which was actually prepared in 2001, two years prior to the adoption of the RMP-
EIS) stated:   
 

Horizontal drilling is possible but not currently applied in the San Juan Basin due 
to poor cost to benefit ratio. If horizontal drilling should prove economically and 
technically feasible in the future, the next advancement in horizontal well 
technology could be drilling multi-laterals or hydraulic fracturing horizontal 
wells. Multilaterals could be one, two or branched laterals in a single formation or 
single laterals in different formations. Hydraulic fracturing could be a single 
fracture axial with the horizontal well or multiple fractures perpendicular to the 
horizontal well. These techniques are currently complex and costly, and therefore 
typically inappropriate for most onshore U.S. reservoirs. Comprehensive 
engineering and geologic research will be required in the near future in order for 
these techniques to become viable within the 20-year time frame anticipated by 
this RFD.8 
 

 In other words, at the time the 2001 RFD was prepared and the RMP-EIS finalized, 
horizontal drilling and fracking were not viable. But, now, the majority of wells approved by 
BLM use this extraction technique,9 yet BLM has never analyzed the impacts of it. 
 
 Multiple courts have held that fracking has unique impacts. See, e.g., Diné Citizens 
Against Ruining Our Environment v. Bernhardt, 923 F.3d 831, 837 (10th Cir. 2019). Indeed, 
horizontal drilling and fracking has not only opened up vast areas of minerals that were 
previously uneconomical to extract—thereby expanding the total land area impacted by 
development—the process of fracking also causes more intense impacts to our public health, air, 
water, land, and wildlife.10  
 
 Multiple courts have also held that if the BLM plans to allow a new oil and gas extraction 
technique, the agency must analyze the impacts of this technique in either a programmatic or 
project-specific NEPA document. See Pennaco Energy, Inc. v. U.S. Dep’t of the Interior, 377 
                                                
7 Available online at: https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=91237.  
8 BLM, Oil and Gas Resource Development for the San Juan Basin, New Mexico, a 20-year, Reasonably 
Foreseeable Development (RFD) Scenario Supporting the Resource Management Plan for the Farmington Field 
Office, Bureau of Land Management at 8.3 (July 2, 2001). 
9 BLM, Kelsey Crocker & James F. Glover, Reasonable Foreseeable Development Scenario for Oil and Gas 
Activities: Mancos-Gallup RMPA Planning Area, Farmington Field Office, northwestern New Mexico 1, 3 (2018). 
10 Exhibit 1, Concerned Health Professionals of NY, Physicians for Social Responsibility, Compendium of 
Scientific, Medical, and Media Findings Demonstrating Risks and Harms of Fracking (Unconventional Gas and Oil 
Extraction) (2019 6th Ed.), https://www.psr.org/blog/resource/compendium-of-scientific-medical-and-media-
findings-demonstrating-risks-and-harms-of-fracking/.  
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F.3d 1147, 1151, 1153 (10th Cir. 2004) (holding that when a new fossil fuel extraction 
technology becomes commercially viable, and creates “changed circumstances” such that 
production of energy with the new technology is “significantly different” than production using 
previously considered technology, an agency permitting activities utilizing the new technology 
must take new environmental impacts into account as part of the NEPA process); see also Ctr. 
for Biological Diversity v. Bureau of Land Mgmt., 937 F. Supp. 2d 1140, 1157 (N.D. Cal. 2013) 
(invalidating a BLM lease sale because “the scale of fracking in shale-area drilling today 
involves risks and concerns that were not addressed by the PRMP/FEIS’ general analysis of oil 
and drilling development in the area”); see also ForestWatch v. U.S. Bureau of Land Mgmt., 
2016 WL 5172009, Case No. CV-15-4378-MWF (JEMx) (C.D. Cal. Sept. 6, 2016) (holding that 
the BLM “acted unreasonably in failing to discuss, let alone take a ‘hard look’ at, the 
environmental impact of fracking in the FEIS”).  
  
 Yet, BLM continues to rely on the 2003 Farmington RMP-EIS to approve lease sales and 
APDs, and BLM continues to fail to include a site-specific analysis of the impacts of horizontal 
drilling and fracking. For example, here, although BLM includes additional information on some 
air and water usage impacts, BLM fails to include information on impacts such as noise 
pollution, light pollution, water quality, truck traffic, and impacts caused by an influx of transient 
oil and gas workers. Thousands of studies have documented these very real impacts and unless 
and until BLM accounts for them in a revised RMP-EIS, its proposal to approve the APDs at 
issue cannot stand. 
  
III. BLM’s Analyses Fall Well Short of the Requirements of NEPA and the Standards 

Set by the Court in Diné Citizens Against Ruining Our Environment v. Bernhardt, 
923 F.3d 831 (10th Cir. 2019). 

 
BLM’s analyses in the EAs also fall well short of the requirements of NEPA and the 

standards set by the Tenth Circuit in Diné Citizens Against Ruining Our Environment v. 
Bernhardt, 923 F.3d 831 (10th Cir. 2019).  
 

NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. 
§ 1500.1(a). The law requires federal agencies to fully consider the environmental implications 
of their actions, taking into account “high quality” information, “accurate scientific analysis,” 
“expert agency comments,” and “public scrutiny,” prior to making decisions. Id. § 1500.1(b).  
This consideration is meant to “foster excellent action,” resulting in decisions that are well 
informed and that “protect, restore, and enhance the environment.” Id. § 1500.1(c). 

 
NEPA regulations explain that:  
 

Ultimately, of course, it is not better documents but better decisions that count. 
NEPA’s purpose is not to generate paperwork – even excellent paperwork – but to 
foster excellent action. The NEPA process is intended to help public officials 
make decisions that are based on understanding of environmental consequences, 
and take actions that protect, restore, and enhance the environment. 
 

Id.  
 To fulfill the goals of NEPA, federal agencies are required to analyze the “effects,” or 
impacts, of their actions to the human environment prior to undertaking their actions. Id. § 
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1502.16(d); Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) (holding 
that NEPA imposes “action forcing procedures . . . requir[ing] that agencies take a hard look at 
environmental consequences”). To this end, the agency must analyze the “direct,” “indirect,” and 
“cumulative” effects of its actions, and assess their significance. Id. §§ 1502.16(a), (b), and (d). 
Direct effects include all impacts that are “caused by the action and occur at the same time and 
place.” Id. § 1508.8(a). Indirect effects are “caused by the action and are later in time or farther 
removed in distance, but are still reasonably foreseeable.” Id. § 1508.8(b). Cumulative effects 
include the impacts of all past, present, and reasonably foreseeable actions, regardless of what 
entity or entities undertake the actions. Id. § 1508.7. 
 
 Generally, an agency may prepare an EA to analyze the effects of its actions and assess 
the significance of impacts. See id. § 1508.9; see also 43 C.F.R. § 46.300. Where impacts are not 
significant, an agency may issue a Finding of No Significant Impact (“FONSI”) and implement 
its action. See 40 C.F.R. § 1508.13; see also 43 C.F.R. § 46.325(2). But, where effects are 
significant, an agency must prepare an Environmental Impact Statement (“EIS”). See 40 C.F.R. § 
1502.3.  
 

Federal agencies determine whether direct, indirect, or cumulative impacts are significant 
by accounting for both the “context” and “intensity” of those impacts. Id. § 1508.27. Context 
“means that the significance of an action must be analyzed in several contexts such as society as 
a whole (human, national), the affected region, the affected interests, and the locality” and 
“varies with the setting of the proposed action.” Id. § 1508.27(a). Intensity “refers to the severity 
of the impact” and is evaluated according to several additional elements, including: the unique 
characteristics of the geographic area such as ecologically critical areas; the degree to which the 
effects are likely to be highly controversial; the degree to which the possible effects are highly 
uncertain or involve unique or unknown risks; and whether the action has cumulatively 
significant impacts. Id. §§ 1508.27(b)(3), (4), (5), (7). 
 
 Within an EA or EIS, the scope of the analysis must include “[c]umulative actions” and 
“[s]imilar actions.” Id. §§ 1508.25(a)(2) and (3). Cumulative actions include action that, “when 
viewed with other proposed actions have cumulatively significant impacts and should therefore 
be discussed in the same impact statement.” Id. § 1508.25(a)(2). Similar actions include actions 
that, “when viewed with other reasonably foreseeable or proposed agency actions, have 
similarities that provide a basis for evaluating their environmental consequences together.” Id. 
§ 1508.25(a)(3). Key indicators of similarities between actions include “common timing or 
geography.” Id. 
 
 Within the context of water usage, courts have been clear that a federal agency must 
“make estimates of potential water usage for the different methods of hydraulic fracturing,” San 
Juan Citizens All. v. United States Bureau of Land Mgmt., 326 F. Supp. 3d 1227, 1254 (D.N.M. 
2018), and assess the cumulative impacts of all reasonably foreseeable wells. Diné Citizens 
Against Ruining Our Environment v. Bernhardt, 923 F.3d 831, 857–58 (10th Cir. 2019). 
 
 

A. BLM Fails to Assess Indirect Water Usage. 
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 To start, BLM fails to assess indirect water usage. Although, the EAs contain information 
on direct water usage at the drilling and fracking stages, EAs do not include estimates of usage 
for activities such as associated man camps and dust suppression. These activities are part of the 
life cycle of an unconventional oil and gas well and must be accounted for in order to have a 
complete understanding of cumulative water usage.11 

 
B. BLM Must Assess Cumulative Water Usage from the Entire Oil and Gas 

Cycle, Not Just Hydraulic Fracturing. 

 Similarly, although BLM calculates the amount of water used during both the drilling and 
completion stages of development, by relying on the 2018 RFDS and data from FracFocus, BLM 
arbitrarily limits its cumulative water usage analysis to water solely used during the completion 
stage when fracking occurs. The RFD clearly states that it only calculates water from fracking.12 
FracFocus also solely calculates fracking water usage by only disclosing Total Base Water 
Volume in its “Hydraulic Fracturing Fluid Product Component Information Disclosure” sheet. 
These data sources clearly exclude water used during drilling and in other stages beyond 
fracking.13 There is no doubt that water will be used for drilling. For example, in the Piñon EA, 
BLM notes that “WPX [sic] is currently planning to use water based mud in its drilling 
programs, but may at any time (subject to BLM approval) sundry a change to oil based mud 
depending on drilling conditions.” Piñon EA at 54. Although the drilling stage uses less water, it 
is still a significant amount as shown by the chart below and water usage for drilling increases 
for horizontal wells.14  

                                                
11 Exhibit 2, U.S. Geological Survey, Estimating National Water Use Associated with Unconventional Oil & Gas 
Development 1, 4 (2016).  
12 Kelsey Crocker & James F. Glover, supra note 9, at 8. (“The mean water volume for fracturing horizontal wells in 
the San Juan Basin was 1,020,000 gallons per well (not differentiated by formation; Kelley, 2014)”).  
13 Exhibit 3, FracFocus, Hydraulic Fracturing Fluid Product Component Information Disclosure, Piñon Unit 305H. 
Note that this well corresponds with the Pinon Unit M-16-2410 03H well current proposed for approval through the 
Piñon Unit EA at issue in this comment letter. See NMED, OCD Permitting Page, 30-045-35637 PINON UNIT 
#305H [317565], https://wwwapps.emnrd.state.nm.us/ocd/ocdpermitting/Data/WellDetails.aspx?api=30-045-35637.  
14 Exhibit 4, Goodwin et al., Improved Water Use Estimates for Drilling and Hydraulic Fracturing in Northeastern 
Colorado, 5 J. of Water Res. & Protection 1262, 1266 (2014). 
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 BLM must correct this significant flaw before approving any APDs. 

C. BLM Fails to Assess Water Usage from Reasonably Foreseeable Oil and Gas 
Development within the Neighboring Rio Puerco Field Office. 

 
 BLM also fails to assess cumulative water usage for wells directly adjacent to the 
Farmington Field Office. As the BLM is well aware, the San Juan Basin extends into the 
neighboring Rio Puerco Field Office. Recently, there has been extensive oil and gas leasing in 
this area as shown by the map below.  
 

 
The San Juan Basin is in orange. The Rio Puerco Field Office is in the lower right corner as 
shown by the brown border. Leases from the December 2018, March 2019, June 2019, and 

September 2019 lease sales are in red. 

S. GOODWIN  ET  AL. 1266 

Table 3. Descriptive statistics for drilling and hydraulic 
fracturing water use separated by well type. 

Drilling 
(Million Gallons) Vertical Horizontal 

Extended  

Horizontal 

Q1 62,160 94,660 121,400 

Q2 74,760 116,200 149,900 

Q3 89,040 140,700 184,000 

IQR 26,880 46,080 62,580 

Skewness 12 3.1 −0.085 

Kurtosis 240 25 0.8 

Hydrualic  
Fracturing Vertical Horizontal 

Extended  

Horizontal 

Q1 269,400 2,483,000 3,593,000 

Q2 278,900 2,753,000 5,458,000 

Q3 395,000 2,995,000 6,803,000 

IQR 125,700 512,300 3,210,000 

Skewness 9.2 2.9 −0.39 

Kurtosis 100 20 −1.5 

 

 

Figure 5. The distribution of drilling and hydraulic frac- 
turing water use for vertical, horizontal, and extended hori- 
zontal wells. The 25th and 75th percentiles are represented 
with a blue box, the 50th percentile is represented with a 
red line, the 10th and 90th percentiles are represented with 
black lines, and the outliers are represented with red plus 
signs. 
 

The median total water use per well has remained con- 

stant or decreased slightly since 2010 for both vertical 

and horizontal wells. As drilling and hydraulic fracturing 

technology improves, the water use per well may con- 

tinue to decrease slightly or remain constant. However, 

the number of wells in the Wattenberg field has been 

increasing from 2010 to 2013 and is very likely continue  

 

Figure 6. A simple linear regression between the number of 
hydraulic fracturing stages and the volume of hydraulic 
fracturing water used. Horizontal wells (less than 25 stages) 
are shown in the blue region and extended horizontal wells 
are shown in the red region. 
 

 

Figure 7. The distribution of the total water use for horizon- 
tal and extended horizontal water use normalized to the num- 
ber of hydraulic fracturing stages. 
 

to increase. The water use does not show any strong spa- 

tial correlation within the field. The same water demand 

predictions can be made throughout the Wattenberg.  

Flowback or produced water estimates for each well 

were not included in this study. As water treatment and 

reuse becomes more prevalent in the Wattenberg field, 

the net water use should also be considered when esti- 

mating demands on water resources. Produced water vo- 

lumes may show significant temporal and spatial varia- 

tion and further complicate water demand predictions.  

The volume of oil and gas recovered for each gallon of 

water used should also be considered. This measure of 

water intensity is important to determine how efficiently 

water is being used and to compare different well types 

and sizes. The efficiency of additional factors beyond 

water quantity, such as community impacts, air and water 

quality, land disturbances, should be considered.  

Open Access                                                                                         JWARP 
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 Although 9 years out-of-date, the RFDS for the Rio Puerco Field Office15 does predict 
some new wells and revised RFDS will likely predict many more. BLM is required to consider 
these wells in conjunction with the increased oil and gas leasing in the area in order to have a 
complete picture of cumulative impacts. BLM field office boundaries are not based on 
watersheds or groundwater aquifers, and therefore impacts to water will not stop at these 
boundaries. 
 

D. BLM Fails to Properly Assess Alternatives and the Significance of 
Cumulative Impacts on Water. 

 
 Additionally, BLM fails to compare reasonable alternatives to reduce water use and fails 
to properly assess the significance of cumulative impacts to water by omitting an assessment of 
the industry’s water usage in the context of competing uses in the region and future reductions in 
overall supplies based on climate change and drought. BLM’s must remember that its approval 
to allow the oil and gas to use massive amounts of freshwater is not occurring in a vacuum. 
  
 NEPA requires agencies to “present the environmental impacts of the proposal and the 
alternatives in comparative form, thus sharply defining the issues and providing a clear basis for 
choice among options by the decisionmaker and the public.” 40 C.F.R. § 1502.14 (emphasis 
added). This includes considering alternatives which decrease the amount of lands dedicated to 
fossil fuel development. See Western Org. of Resource Councils v. U.S. Bureau of Land Mgmt., 
CV 16-21-GF-BMM, 2018 WL 1456624, at *9 (D. Mont. Mar. 23, 2018) (holding that “BLM’s 
failure to consider any alternative that would decrease the amount of extractable coal available 
for leasing rendered inadequate the Buffalo EIS and Miles City EIS in violation of NEPA”). 
“The EA, while typically a more concise analysis than an EIS, must still evaluate the need for the 
proposal, alternatives as required by NEPA section 102(2)(E), and the environmental impacts of 
the proposed action and alternatives.” See High Country Conservation Advocates v. U.S. Forest 
Serv., 52 F.Supp. 3d 1174 (D. Colo. 2014); see also 42 U.S.C. § 4332(E) (requiring agencies to 
“study, develop, and describe appropriate alternatives to recommended courses of action in any 
proposal which involves unresolved conflicts concerning alternative uses of available 
resources”). 
 
 Additionally, a NEPA document must do more than merely identify impacts. It must also 
enable the agency and other interested parties to “evaluate the severity” of the effects. See 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989); see also 40 C.F.R. § 
1508.27-(b) (a factor in assessing intensity or severity, and hence significance for NEPA 
purposes, is “the degree to which the proposed action affects public health or safety”). 
 

Here, because BLM only a proposed action alternative and a no action alternative for 
each APD, the agency’s analysis provides little to no comparison for the reader and the ultimate 
decision maker. BLM could have considered an alternative which mandated a form of 
development that uses less water or otherwise reduces impacts on water. Better yet, BLM could 
deny the APDs altogether. But, BLM continues to completely omit consideration of a water 

                                                
15 BLM, RFDS for Fluid Mineral Development in the BLM Rio Puerco Field Office (2010), 
https://eplanning.blm.gov/epl-front-office/projects/lup/64954/78492/89455/Rio_Puerco_RFDS.pdf.  
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restricted action alternative or serious consideration of a no action alternative despite broad 
discretion within its multiple use mandate.  As the Tenth Circuit has explained: 

 
It is past doubt that the principle of multiple use does not require BLM to 
prioritize development over other uses. . . . Development is a possible use, which 
BLM must weigh against other possible uses – including conservation to protect 
environmental values, which are best assessed through the NEPA process.  

 
New Mexico ex rel. Richardson, 565 F.3d 683, 710 (10th Cir. 2009). 
 
 Perhaps more importantly, although BLM calculates some cumulative water usage 
(calculations which are flawed because of a number of reasons as discussed above and below), 
BLM provides no comparative basis to determine whether this usage is significant. Specifically 
missing is whether there are other competing uses in the area, whether the groundwater aquifer 
which is supplying the water is healthy and recharging or whether it will be depleted soon, and 
whether the significant withdrawals proposed will impact local community wells. BLM cannot 
look before it leaps without such information. 
 

E. The Reliability of BLM’s Analysis Is Suspect Due To A Number of 
Significant Errors 

 
 Finally, the reliability of BLM’s analysis is called into question due to a number of 
significant errors. First, it is clear that BLM’s four EAs were developed at the same time and that 
the agency cut and paste between these documents. The water usage estimates for each document 
are the exact same. This is puzzling because some of these wells have already been drilled and 
operated for years. Indeed, six of the 15 wells are operating as shown below.  
 

Company Well Project Well Name API # Status 

Encana (Juniper) Pinon Unit M-16-2410 01H (303H) 30-045-35635 Not drilled 

Encana (Juniper) Pinon Unit M-16-2410 02H (304H) 30-045-35636 Not drilled 

Encana (Juniper) Pinon Unit M-16-2410 03H (305H) 30-045-35637 Drilled and operating 

Encana (Juniper) Pinon Unit M-16-2410 04H (306H) 30-045-35638 Drilled and operating 

WPX Energy (Enduring) NE Chaco Com 254H 30-039-31289 Drilled and operating 

WPX Energy (Enduring) NE Chaco Com 255H 30-039-31291 Drilled and operating 

WPX Energy (Enduring) NE Chaco Com 264H 30-039-31287 Drilled and operating 

WPX Energy (Enduring) NE Chaco Com 265H 30-039-31290 Drilled and operating 

WPX Energy (Enduring) KWU 1 768H 30-045-35753 Expanding existing well pad 

WPX Energy (Enduring) KWU 1 769H 30-045-35754 Expanding existing well pad 

WPX Energy (Enduring) KWU 1 770H 30-045-35755 Expanding existing well pad 

WPX Energy (Enduring) KWU 1 771H 30-045-35756 Expanding existing well pad 

WPX Energy (Enduring) KWU 2 787H 30-045-35732 Clearing well pad 

WPX Energy (Enduring) KWU 2 789H 30-045-35733 Clearing well pad 

WPX Energy (Enduring) KWU 2 791H 30-045-35734 Clearing well pad 
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For these wells, BLM knows the exact amount of water used at the fracking stage in many cases 
based on the entries in FracFocus.16 BLM does not have to estimate and estimates should depend 
on the actual wells in question. 
  
 BLM also arbitrarily assumes that each well will use the same amount of water and that 
this per well water use will not increase at all through 2037. Compare Piñon EA at 55 with NE 
Chaco Com EA at 40; Piñon EA at 59. Interestingly, taking a closer look at the FracFocus 
reports reveals that water usage each well (even those within the same unit) varies greatly.17 
Similarly, it is very likely that water usage per well could increase as oil and gas become harder 
to extract as all of the easy formations are tapped out. BLM must explain the basis for this 
arbitrary assumption. 
 
 BLM also frequently switches between barrels to acre feet throughout its analysis, most 
prevalently between its direct water impacts analysis and its cumulative water impacts analysis. 
There is a significant difference between these metrics; one acre-foot equals about 10,344 barrels 
of water. Thus, BLM’s approach seems designed to obscure the actual impact of the APDs. 
Motive aside, it is arbitrary and cannot stand. 
 
 Finally, there is an error on page 54 of the Piñon EA which says that project proponent is 
WPX not Encana. This indicates again that the analyses for the APDs are not actually site-
specific and instead BLM copied and pasted a general water analysis for each of the four EAs. 
 
IV. BLM is Required to Prepare an EIS. 
 

An EIS is required when a major federal action “significantly affects the quality of the 
human environment.” 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.4. A federal action “affects” the 
environment when it “will or may have an effect” on the environment. 40 C.F.R. § 1508.3 
(emphasis added); Airport Neighbors All. v. U.S., 90 F.3d 426, 429 (10th Cir. 1996) (“If the 
agency determines that its proposed action may ‘significantly affect’ the environment, the agency 
must prepare a detailed statement on the environmental impact of the proposed action in the form 
of an EIS.”) (emphasis added). Similarly, according to the Ninth Circuit:   
 

We have held that an EIS must be prepared if ‘substantial questions are raised as 
to whether a project ... may cause significant degradation to some human 
environmental factor.’ To trigger this requirement a ‘plaintiff need not show that 
significant effects will in fact occur,’ [but instead] raising ‘substantial questions 
whether a project may have a significant effect’ is sufficient. 
 

Idaho Sporting Cong. v. Thomas, 137 F.3d 1146, 1149-50 (9th Cir. 1998) (emphasis in original) 
(citations omitted).  

                                                
16 See, e.g., Exhibit 3, supra note 13, FracFocus notice for Piñon 03H well. 
17 Compare Exhibit 3, supra note 13, FracFocus notice for Piñon 03H well with Exhibit 5, FracFocus notice for 
Piñon 04H well. 



 
 

14 

 
The significance of a proposed action is gauged based on both context and intensity. 40 

C.F.R. § 1508.27. Context “means that the significance of an action must be analyzed in several 
contexts such as society as a whole (human, national), the affected region, the affected interests, 
and the locality.” Id. § 1508.27(a). Intensity “refers to the severity of impact,” and is determined 
by weighing ten factors, including “[1] [t]he degree to which the proposed action affects public 
health or safety,” “[2] [u]nique characteristics of the geographic area such as proximity to 
historic or cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or 
ecologically critical areas,” “[3] [t]he degree to which the effects on the quality of the human 
environment are likely to be highly controversial,” “[4] [t]he degree to which the possible effects 
on the human environment are highly uncertain or involve unique or unknown risks[,]” and “[5] 
[w]hether the action is related to other actions with individually insignificant but cumulatively 
significant impacts.” Id. § 1508.27(b)(2)–(5), (7).  For this latter factor, “[s]ignificance exists if it 
is reasonable to anticipate a cumulatively significant impact on the environment. Significance 
cannot be avoided by terming an action temporary or by breaking it down into small component 
parts.” Id.  
 
 The first intensity factor under NEPA is “the degree to which the proposed action affects 
public health and safety.” Here, there is no doubt the proposed action, which would allow for the 
use of fracking, impacts public health and safety.18 Two of the sets of APDs are in close 
proximity (5 miles) from the community of Nageezi. Although the BLM includes some general 
information on the impacts to public health in the various EAs, see, e.g., Piñon EA at 51, this 
analysis in inaccurate and incomplete. Indeed, it states that the town of Blanco is within five 
miles of the Encana APDs, but that is not the case. Thus, BLM’s EAs cannot support a finding of 
no significant impact with regard to this factor. 
 
 A similar argument applies to the second and third intensity factors, which require, 
respectively, a look at the degree to which impacts are highly controversial and the degree to 
which impacts are highly uncertain or involve unique and unknown risks. Indeed, the situation 
here is directly similar to the situation in Center for Biological Diversity v. U.S. Bureau of Land 
Management, where the court held that the BLM’s “unreasonable lack of consideration of how 
fracking could impact development of the disputed parcels . . . unreasonably distort[ed] BLM's 
assessment of at least three of the ‘intensity’ factors in its FONSI,” including the aforementioned 
factors. 937 F. Supp. 2d at 1157. Specifically, the court reasoned that fracking was highly 
controversial based on the possibility of significant environmental degradation, public outcry, 
and potential threats to health and safety. Id. at 1157–58. There is no doubt that similar reasoning 
applies here. Fracking presents a risk of contamination and oil and gas in New Mexico 

                                                
18 See generally Exhibit 1, supra note 10; see also Exhibit 6, Env’t America, Fracking by the Numbers: Key Impacts 
of Dirty Drilling at the State and National Level 13 (2013) (“In New Mexico alone, waste pits from all oil and gas 
drilling have contaminated groundwater on more than 400 occasions”); BLM Oil and Gas; Hydraulic Fracturing on 
Federal and Indian Lands, 80 Fed. Reg. 161,128 (Mar. 26, 2015), https://www.gpo.gov/fdsys/pkg/FR-2015-03-
26/pdf/2015-06658.pdf (noting that a final rule regulating fracking on federal land will “provide significant benefits 
to all Americans by avoiding potential damages to water quality, the environment, and public health”). 
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consistently occurs near populated areas, thereby resulting in public outcry and threats to health 
and safety.19  
 
 For example, in February 2017, the Navajo Nation issued a call for a moratorium on 
“fracking-related activities such as multi-stage hydraulic fracturing and horizontal drilling and 
lease sales and permit approvals in the Mancos Shale/Gallup formation in the greater Chaco area 
until such time as the amendment to the resource management plan is completed and an 
environmental impact statement is finalized.”20 The All Pueblo Council of Governors also issued 
a formal resolution calling for a similar moratorium on September 27, 2017.21  Furthermore, 
Sens. Tom Udall and Martin Heinrich and Reps. Ben Ray Luján and Michelle Lujan Grisham 
sent a letter to the New Mexico BLM acting state director expressing concern over oil and gas 
leasing in the Greater Chaco area through the BLM’s March 2018 lease sale.22 New Mexico’s 
congressional delegation noted that “some of the parcels currently included in the lease sale may 
not be appropriate [to lease] during this interim period while the Bureau of Land Management 
(BLM) and Bureau of Indian Affairs (BIA) are updating the joint Mancos-Gallup Resource 
Management Plant Amendment (RMPA) and Environmental Impact Statement.” The delegation 
then urged the BLM to “assure that any parcels leased in March are done so in a way that does 
not undercut the larger process being conducted in the joint RMPA.” In response, the BLM 
ended up deferring the sale of all of the March 2018 parcels.23  
 
 Additionally, based on the proximity of the APDs to Chaco Culture National Historical 
Park (“the Park”) and within the Greater Chaco Region there is no doubt that the fourth intensity 
factor—the unique characteristics of the geographic area such as proximity to historic or cultural 
resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical 
areas—is also implicated. Some of the proposed APDs (WPX’s KWU 2 Unit, wells no. 787H, 
789H, and 790H) are less than 10 miles from the park. Field outings indicate that WPX is 
currently clearing a well pad for these wells. Re-approving these wells would be directly 
contrary to pending federal legislation which would institute a 10-mile buffer around the park to 
ensure further protections.24  
 

                                                
19 Exhibit 7, Clean Air Task Force, Fossil Fumes: A Public Health Analysis of Toxic Air Pollution from the Oil and 
Gas Industry 13 (2016), http://www.catf.us/resources/publications/files/FossilFumes.pdf.   
20 Exhibit 8, Letter from the Navajo Nation, Concerns Regarding Chaco Canyon Cultural Historic Park, 
http://www.sanjuancitizens.org/wp-content/uploads/2017/03/NN-Moratorium-request-2017-02-23-.pdf.  
21  Exhibit 9, Rebecca Moss, Tribes Ask Feds to Halt Drilling Leases in Chaco Region, Santa Fe New Mexican, 
http://www.santafenewmexican.com/news/local_news/tribes-ask-feds-to-halt-drilling-leases-in-chaco-
region/article_414de61a-814b-59f7-8537-d91c5dbadf6c.html.  
22 Exhibit 10, Dec. 19, 2017 Letter from Sens. Tom Udall and Martin Heinrich and Reps. Ben Ray Luján and 
Michelle Lujan Grisham.  
23 Press Release: BLM Defers Oil and Gas Lease Sale in New Mexico, Mar. 2, 2018, https://www.blm.gov/press-
release/blm-defers-oil-and-gas-lease-sale-parcels-new-mexico. 
24 Sen. Tom Udall, Draft Senate Bill, available at: https://www.tomudall.senate.gov/download/chaco-cultural-
heritage-area-protection-act-bill-text. 
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A map of the proximity of the proposed APDs in relation to  

Chaco Culture National Historical Park. 
 
 Finally, because BLM’s cumulative impacts analysis is incomplete as indicated above, 
this factor also indicates that BLM is required to complete an EIS.  
 

V. BLM’s Greenhouse Gas Analyses Are Inadequate. 
 

 Within the context of climate change, NEPA requires BLM to quantify and discuss the 
significance of the direct, indirect, and cumulative greenhouse gases generated by its proposed 
action. 40 C.F.R. §§ 1502.16 (outlining what’s required in an impacts analysis), 1508.7 (defining 
cumulative impacts), 1508.8 (defining direct and indirect impacts); Western Org. of Res. 
Councils v. U.S. Bureau of Land Mgmt., CV 16-21-GF-BMM, 2018 WL 1475470, (D. Mont. 
Mar. 26, 2018) (requiring consideration of climate change the RMP stage); Sierra Club v. Fed. 
Energy Regulatory Comm’n, 867 F.3d 1357, 1374 (D.C. Cir. 2017) (requiring quantification of 
indirect greenhouse gas emissions); Center for Biological Diversity v. National Highway Traffic. 
Admin., 538 F.3d 1172, 1215 (9th Cir. 2008) (requiring assessment of the cumulative impacts of 
climate change); San Juan Citizens All. v. United States Bureau of Land Mgmt., 326 F. Supp. 3d 
1227, 1244 (D.N.M. 2018) (requiring a lease sale specific analysis); WildEarth Guardians v. 
Zinke, 368 F. Supp. 3d 41 (D.D.C. 2019) (requiring a robust analysis of the direct and indirect 
climate impacts from nine lease sales as well as requiring an quantitative, regional cumulative 
impacts analysis of surrounding, reasonably foreseeable lease sales). 
 
 Although we appreciate that BLM finally estimates per well direct and indirect 
greenhouse gas emissions after years of claiming it was impossible, see, e.g., Piñon EA at 34, 
BLM’s direct and indirect emissions estimates are missing a final step: BLM fails to estimate 
total emissions over the entire lifespan of wells on each parcel, thereby obscuring the full 
impacts of the proposed action. See id. In the EA, BLM provides an estimated lifespan per well. 
Using this BLM could easily total greenhouse gas emissions over that lifespan.  
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Finally, BLM must properly assess the significance of greenhouse gas emissions from the 
APDs. BLM continues to compare individual wells against meaningless metrics, e.g., total U.S. 
GHG emissions. All this tells us is that climate change is a conglomeration of smaller actions 
adding to an overall crisis. Instead, BLM must properly assess emissions using useful metrics 
such as the social cost of carbon and/or carbon budgeting. The social cost of carbon protocol for 
assessing climate impacts is a method for “estimat[ing] the economic damages associated with a 
small increase in carbon dioxide (CO2) emissions, conventionally one metric ton, in a given year 
[and] represents the value of damages avoided for a small emission reduction (i.e. the benefit of a 
CO2 reduction).”25  

 
Furthermore, the science of carbon budgeting has greatly improved since the original 

EAs were completed. Recent reports demonstrate the evident usefulness of carbon budgeting in 
assessing the significance of future emissions. For example, the October 2018 IPCC Global 
Warming of 1.5°C special report provided a revised carbon budget for a 66 percent probability of 
limiting warming to 1.5°C, estimated at 420 GtCO2 and 570 GtCO2 depending on the 
temperature dataset used, from January 2018 onwards.26 Compared with the average global 
emissions rate of 36 GtCO2 per year noted above for 2012-2014, the IPCC explained the global 
emissions rate has increased to 42 GtCO2 per year. 27 At this rate, the global carbon budget would 
be expended in just 10 to 14 years, underscoring the urgent need for transformative global action 
to transition from fossil fuel use to clean energy.28  

 
Critically, according to one report, the United States’ carbon quota—equivalent to 11% 

of the global carbon budget needed for a 50% chance of limiting warming to 2°C—allocates 
approximately 158 GtCO2 to the United States as of 2011.29 By way of comparison, a different 
analysis finds that federal and non-federal fossil fuel emissions together would produce between 
697 and 1,070 GtCO2.30 Regarding just federal fossil fuel resources, the United States contains 
enough recoverable coal, oil and gas that, if extracted and burned, would result in as much as 492 
GtCO2, far surpassing the entire global carbon budget for a 1.5°C target and nearly eclipsing the 
2°C target—to say nothing of the United States ‘share’ of global emissions.31 Unleased federal 
fossil fuels comprise 91% of these potential emissions, with already leased federal fossil fuels 
accounting for as much as 43 GtCO2.32 Critically, the U.S. government exercises substantial 
control over federal fossil fuel resources, accounting “for a quarter of U.S. fossil fuel 

                                                
25 Exhibit 11, U.S. Environmental Protection Agency (“EPA”), “Fact Sheet: Social Cost of Carbon” (Nov. 2013) at 
1, formerly available online at https://www.epa.gov/climatechange/social-cost-carbon. 
26 Exhibit 12, IPCC SR 15, Global Warming of 1.5°: Summary for Policy Makers at SPM-16 (2018), 
http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf.  
27 Id. 
28 Id. 
29 Exhibit 13, Raupach at 875 (Carbon Budget Exhibit 21 to Citizen Groups’ Oct. 20, 2017 comments).  
30 Exhibit 14, Dustin Mulvaney, et al., The Potential Greenhouse Gas Emissions from U.S. Federal Fossil Fuels, 
EcoShift Consulting 1, 16 (2015) 
31 Id. 
32 Id. 
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production.”33 Put simply, existing federal oil and gas leases will exceed our allotted carbon 
budget, and BLM must start to address the global climate crisis by denying the APDs at issue.  
 
VI. BLM’s Analyses Violate the National Historic Preservation Act. 
 
 The National Historic Preservation Act, like NEPA, requires agencies to take a “hard 
look” at a project’s impacts, and was enacted specifically to protect America’s historic and 
cultural heritage. 16 U.S.C. §§ 470(b), 470-1. The heart of the NHPA is Section 106, which 
prohibits federal agencies from approving any federal “undertaking” unless the agency takes into 
account the effects of the undertaking on historic properties that are included in, or eligible for, 
inclusion in the National Register of Historic Places. 16 U.S.C. §§ 470(f), 470(w)(7); see also 
Pueblo of Sandia v. United States, 50 F.3d 856, 859 (10th Cir. 1995). Section 106 is a “stop, 
look, and listen provision” that requires federal agencies to consider the effects of their actions 
and programs on historic properties and sacred sites before implementation. Muckleshoot Indian 
Tribe v. U.S. Forest Serv., 177 F.3d 800, 805 (9th Cir. 1999); see also Valley Cmty. Pres. 
Comm’n v. Mineta, 373 F.3d 1078, 1085 (10th Cir. 2004). 
 
 To adequately “take into account” the impacts on historic and cultural properties under 
Section 106, BLM must first determine whether the “proposed Federal action is an undertaking,” 
and if so, “whether it is a type of activity that has the potential to cause effects on historic 
properties.” 36 C.F.R. §§ 800.3(a), 800.16(y). BLM must then “[d]etermine and document the 
area of potential effects” and then “[r]eview existing information on historic properties within 
[that] area.” Id. § 800.4(a)(1)-(2). The area of potential effects (“APE”) is defined as:  

 
the geographic area or areas within which an undertaking may directly or 
indirectly cause alterations in the character or use of historic properties . . . The 
area of potential effects is influenced by the scale and nature of an undertaking 
and may be different for different kinds of effects caused by the undertaking. 

 
Id. § 800.16(d).   

 
 BLM must make a “reasonable and good faith effort” to identify historic and cultural 
properties within the APE, and consult with Indian Tribes and the state historic preservation 
office (“SHPO”) regarding the results of identification efforts. Id. at § 800.4(b)(1). Consultation 
involves a comprehensive assessment of actual adverse impacts on historic properties and of 
ways to “avoid, minimize or mitigate the adverse effects,” including proposing alternatives. Id. at 
§ 800.6(a).  
 
 BLM may establish a “program alternative” for complying with Section 106 
requirements. 36 C.F.R. §§ 800.3(a)(2), 800.14(a). In June 2004, BLM’s New Mexico State 
Director and the New Mexico SHPO entered into a State Protocol Agreement (“Protocol”) 
regarding the manner in which BLM would meet its responsibilities under the NHPA, and 
renewed the Protocol in 2014. For the APDs at issue, BLM uses the Protocol to meet its NHPA 

                                                
33 Exhibit 15, Peter Erickson and Michael Lazarus, Would constraining US fossil fuel production affect global 
CO2 emissions? A case study of US leasing policy, Springer Nature 2018 (2018). 
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obligations in lieu of the Section 106 regulations. See, e.g., Piñon EA at 6–7. 
 
 Chaco Culture National Historical Park (“the Park”) is the heart of the greater Chacoan 
landscape, characterized by a network of outlying sites and ancient roads, and is located within a 
geographic area that includes lands and federal minerals under the FFO’s jurisdiction. The 
Greater Chaco landscape has been described as the “Chaco Phenomenon” due to its unique 
archeological signatures. Congress recognized “the national significance of the Chacoan sites” 
and the need to protect these “unique archaeological resources” when it created the Park in 1980. 
16 U.S.C. § 410ii. The Park is listed on the National Register of Historic Places and is designated 
a World Heritage Site. The World Heritage designation includes not only the Park, but also 
several satellite villages—known as “Chacoan Outliers”—including Pierre’s Site, Halfway 
House, Twin Angels, Aztec Pueblo, Kin Nizhoni and Casamero. These sites are all linked 
through a network of roads—the most prominent of which is the Great North Road, which 
connects Chaco Canyon to a settlement approximately 55 miles to the north known today as 
Aztec Ruin. 
 
 Here, because BLM is undertaking a new decision, BLM is required to “consult with 
Indian Tribes and the state historic preservation office (“SHPO”) regarding the results of 
identification efforts. Consultation involves a comprehensive assessment of actual adverse 
impacts on historic properties and of ways to “avoid, minimize or mitigate the adverse effects,” 
including proposing alternatives. 36 C.F.R. § 800.6(a).  
 
 As noted above, consultation involves a comprehensive assessment of actual adverse 
impacts on historic properties and of ways to “avoid, minimize or mitigate the adverse effects,” 
including proposing alternatives. 36 C.F.R. § 800.6(a) (emphases added). Despite this mandate, 
the BLM is directly ignoring calls from both the Navajo Nation and the All Pueblo Council of 
Governors requesting moratoriums on leasing, fracking, and drilling until the Mancos RMP 
Amendment process is complete. The BLM’s blatant disregard for Tribal interests and concerns 
is alarming and does not suffice to meet the requirements of the NHPA. 
 
 Moreover, despite the fact that many of the wells are within 10 to 15 miles of the Park, 
none of the EAs discuss impacts to the park either from light pollution, air pollution, noise 
pollution, or other important impacts. Thus, BLM’s analyses must fail. 
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VII. Conclusion 
 
 In sum, BLM has a duty to protect public lands for future generals and the APDs, as 
proposed, fail to do so. Thus, we request that the BLM deny the proposed APDs for the reasons 
listed above.  
 
 Sincerely, 
 

 
Rebecca Fischer, Climate & Energy Program Attorney 
WildEarth Guardians 
2590 Walnut St. 
Denver, CO 80205 
(406) 698-1489 
rfischer@wildearthguardians.org 

 


