
	

	

September 5, 2019 
 

Colorado Air Pollution Control Division 
4300 Cherry Creek Drive South 
Denver, CO 80246 
Cdphe.commentsapcd@state.co.us 
 
Re: Comments on Draft Rule Language, Fall 2019 SB-181 Air Rulemaking 
 
To Whom It May Concern: 
 
 WildEarth Guardians provides the following comments in response to the Air Pollution 
Control Division’s draft proposed regulatory revisions that the agency intends to propose for 
rulemaking in the fall of 2019 to implement the requirements of Colorado Senate Bill 19-181. 
 
 We appreciate the opportunity to comment and greatly appreciate the effort the Air 
Pollution Control Division has undertaken to begin adopting rules to implement SB-181.  With 
regards to the draft rule language presented by the Division, we especially support the following: 
 

• The Division’s proposal to eliminate the “90-day loophole,” which allowed oil and gas 
production facilities to delay submitting permit applications for up to 90-days following 
the date of first production.  The “90-day loophole” is contrary to the Clean Air Act and 
has allowed industry to operate production facilities with little regulatory oversight for 
months and sometimes years on end. 
 

• The Division’s proposal to eliminate the systemwide approach to regulating emissions 
from condensate tanks in the Denver Metro/North Front Range ozone nonattainment area.  
The systemwide approach has allowed many storage tanks to operate with no pollution 
controls and created immense uncertainty and confusion around the regulation of tank 
emissions.  The systemwide approach to keeping emissions in check is outdated, 
outmoded, and also contrary to the Clean Air Act. 

 
As the Division is well aware, the intent of SB-181 is to ensure health, environment, and 

safety is fully protected from oil and gas extraction.  With regards to air quality, the law provides 
important authority for the Division to fully ensure public health comes first and air pollution 
from the oil and gas industry is finally kept in check.  As we stated in our May 13, 2019 letter to 
the Department of Public Health and Environment and the Division: 
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We believe SB 181 provides enormous opportunities for the Department, Division, and 
Commission to get a complete handle on air pollution from the oil and gas industry, to 
make meaningful progress in protecting our clean air, and to ensure that public health is 
fully safeguarded.			

	
In large part, the Division appears to be taking to heart its duty to seize the opportunity created 
by SB-181. 
 
 The draft rule language proposed by the Division represents an important step toward 
controlling oil and gas industry air pollution and assuring protection of health in Colorado.  We 
appreciate that these rules are the first of a series of rulemakings that we expect will 
incrementally and significantly ratchet down on oil and gas industry air pollution, particularly 
along the Front Range.  Although we would prefer to see much stronger draft rule language and 
more extensive limits on emissions proposed for the fall 2019 rulemaking, we understand the 
need to undertake more analysis and deliberation in preparation for future rulemakings. 
 

That said, the draft rule language could be improved in a number of regards and the 
Division could take additional reasonable steps to curb emissions pursuant to SB-181.  Overall, 
we urge the Division to tighten up its rule language and to consider moving further to minimize 
emissions.  Below are our detailed comments and recommendations for improvement: 

 
• Reg. 3, Part A, Section I.B.12, Definition of “Commencement of Operation.” 

 
The Air Division’s definition of “Commencement of Operation” is currently incorporated 

into the State Implementation Plan (“SIP”) and it governs the timing of preliminary permit 
analyses prepared by the Division and other notifications.  The Division is proposing to add an 
entirely new section to the definition of “Commencement of Operation” that is specific to oil and 
gas well production facilities.  As drafted, the proposed definition is vague and unenforceable, 
and it fails to meet the intent of the current definition of “Commencement of Operation.”  It also 
appears contrary to SB-181’s intent that the Division minimize emissions from pre-production 
activities. 

 
Under the Division’s proposal, commencement of operation would occur when 

“permanent production equipment is in place and product is consistently flowing to sales lines, 
gathering lines or storage tanks form the first producing well[.]”  As written, the rule would 
allow sources to install less than complete permanent production equipment and claim that 
permanent production equipment is not in place and that commencement of operation had not 
occurred.  The rule would also allow sources to inconsistently produce and claim that 
commencement of operation had not occurred.   

 
There is no need to carve out a specific explanation for what “Commencement of 

Operation” means for the oil and gas industry, especially an explanation that appears to ignore all 
pre-production emissions contrary to SB-181.  The Division should adhere to the wording and 
intent of the current definition of “Commencement of Operation” and determine that 
commencement of operations at oil and gas well production facilities occurs when the facility 
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first conducts the activity that it was designed and permitted for.  This would mean that 
commencement of operation would occur when oil and/or gas is first produced, meaning when 
oil and/or gas is first extracted from a well. 
 

• Reg. 7, Part D, Section I.B.26, Definition of “Commencement of Operation.” 
 

The Air Division’s definition of “Commencement of Operation” in Regulation 7 is 
especially problematic.  Under Reg 7, “Commencement of Operation” governs when pollution 
controls must be installed to control emissions from storage tanks.  Given that the proposed 
definition is vague and unenforceable, and it fails to meet the intent of the current definition of 
“Commencement of Operation.”  It also appears contrary to Clean Air Act Section 110(l) anti-
backsliding provisions and to have the potential to allow major sources to construct and begin 
operation without first obtaining major source permits. 

 
Under the Division’s proposal, commencement of operation would occur when 

“permanent production equipment is in place and product is consistently flowing to sales lines, 
gathering lines or storage tanks form the first producing well[.]”  As written, the rule would 
allow sources to install less than complete permanent production equipment and claim that 
permanent production equipment is not in place and that commencement of operation had not 
occurred.  The rule would also allow sources to inconsistently produce and claim that 
commencement of operation had not occurred.   

 
The point at which the oil and gas industry must be required to control emissions from 

storage tanks should be the point at which the tanks are installed and begin releasing air 
pollution, regardless of whether there is “consistent” production.  If the point is to minimize 
emissions consistent with SB-181, then the Division must ensure that controls are installed, 
operating, and effectively controlling emissions as soon as tanks begin releasing pollution.  
Especially given that SB-181 provides the Division authority to minimize pre-production 
emissions, there is no reason for delaying the installation and operation of pollution controls. 

 
Again, the Division should adhere to the wording and intent of the current definition of 

“Commencement of Operation” and determine that commencement of operations at oil and gas 
well production facilities occurs when the facility first conducts the activity that it was designed 
and permitted for.  This would mean that commencement of operation would occur when oil 
and/or gas is first produced, meaning when oil and/or gas is first extracted from a well and 
captured for use and/or sale. 
 

• Storage Tank Emissions 
 

We support the Division’s proposal to establish across the board control requirements for 
storage tanks.  However, we are concerned that the draft controls thresholds are arbitrary and 
will not serve to minimize emissions consistent with SB-181.   

 
As we understand the draft rule language, the Division is proposing to revise the SIP and 

amend Reg. 7 to require controls for all storage tanks that have uncontrolled emissions of more 
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than four tons/year of VOCs, and to establish a “state-only” rule that requires controls for all 
storage tanks that have uncontrolled emissions of two tons/year. 

 
Given that tank emissions are a major source of air pollution associated with oil and gas 

operations in Colorado, we urge the Division to simply require that all storage tanks, regardless 
of uncontrolled emissions, be subject to pollution controls.  Given their impact to air quality and 
public health, and the need to minimize emissions under SB-181, it makes more sense to simply 
reduce emissions from all tanks, regardless of uncontrolled emissions. 

 
Additionally, we oppose the Division’s attempt to establish two tiers of accountability 

around storage tank emissions.  As we read the draft rule language, the four ton/year threshold 
for controls would become part of the Colorado SIP and therefore be federally enforceable.  The 
two ton/year threshold would only be a part of state regulations and therefore not federally 
enforceable.  We encourage the Division to establish consistency in regulation and strive to make 
all revisions to Reg. 7 federally enforceable by incorporating them into the Colorado SIP.  
 

• Concern Over Reliance on Flaring and/or Combustion to Minimize 
Emissions 

 
We are concerned that the draft rules rely heavily on the use of flaring, or combustion, of 

gases to reduce emissions and in doing so may condone oil and gas production practices that are 
contrary to SB-181 and existing oil and gas laws and regulations.   

 
Colorado law governing oil and gas development prohibits “waste” of oil and gas and to 

this end, Colorado Oil and Gas Conservation Commission (“COGCC”) rules explicitly prohibit 
the “unnecessary or excessive” flaring of natural gas.  COGCC Rule 912(a).  In spite of this, the 
Division’s proposed revisions to Reg. 7 explicitly condone the use of flaring to reduce emissions.  
For instance, under the proposed language of Reg. 7, Part D, Section I.D.3, the Division would 
allow “combustion device[s]” to be used to control volatile organic compound (“VOC”) 
emissions from tanks, provided they achieve at least a 98% control efficiency.1  A combustion 
device is effectively a flare in that its purpose is to burn off gases produced by oil and gas well 
facilities.  Although these gases include VOCs, they also include natural gases, such as methane, 
that are subject to regulation by the COGCC.  Therefore, the draft rule language is contrary to 
Colorado’s prohibition on waste and COGCC regulations. 

 
The Division should revise Reg. 7 to provide that flaring, or the use of combustion 

devices, can only be used to control emissions to the extent that their operation is consistent with 
COGCC regulations.  To this end, Reg. 7 should be modified to provide that the use of flaring, or 
combustion devices, should only be authorized by the Division if prior approval has been given 
by the COGCC and only under the timeframe approved by the COGCC.  The Division should 
make these revisions in order to encourage the use of vapor recovery systems and to discourage 
oil and gas development that would otherwise rely on flaring to control VOC emissions.   

 
Given SB-181’s mandate for the Division to reduce emissions and for the COGCC to 

prioritize the protection of public health, safety, and the environment, it makes sense to begin 
																																																								
1 Similar draft language is proposed under Part D, Section II.C.1.c. 
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revising Reg. 7 to disincentivize the use of flaring to reduce emissions and to require the capture 
and use of natural gas, rather than waste. 
 

• General Comment:  Submission as SIP Revision 
 

For many of the proposed rule updates, including the elimination of the “90-day 
loophole” and the systemwide approach to regulating storage tank emissions, the Division must 
also submit a SIP revision to the U.S. Environmental Protection Agency for approval to make 
them fully effective.  It is not clear yet that the Division intends to submit the proposed rule 
changes as a SIP submission.  Given this, we urge the Division to propose all fall 2019 rule 
changes as SIP revisions.   

 
Pursuing these rules as SIP revisions will ensure that Colorado begins to make reasonable 

further progress toward attaining the ozone ambient air quality standards in the Denver 
Metro/North Front Range region, ensure that air quality is effectively regulated statewide, and 
most importantly, ensure that public health is protected.  It will also ensure the rules are 
implemented effectively and have a meaningful impact on emissions.  If the Division does not 
submit the rules as a SIP revision, industry will be allowed to continue utilizing the 90-day 
loophole and otherwise flout state-level regulation.  This would be an unacceptable outcome. 

 
 
We appreciate the Division’s efforts to comply with SB-181.  We encourage the Division 

to maintain effective public outreach and to strive to make all materials related to its SB-181 
rulemaking effort easily available to the public. 

 
Sincerely, 
 
 
 
 
Jeremy Nichols 
Climate and Energy Program Director 
WildEarth Guardians 
2590 Walnut St. 
Denver, CO 80205 
(303) 437-7663 
jnichols@wildearthguardians.org  
 
 
 
 


