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MEMORANDUM OF NOTICE 
 
Date:  October 30, 2020 
To:  Colorado Air Quality Control Commission 
Subject: Alternate Proposal, AQCC Air Quality Standards, Designations and Emission 

Budgets; Regulation Number 3 
 

 
WildEarth Guardians request the Colorado Air Quality Control Commission (“AQCC”) consider 
the enclosed revisions to AQCC Air Quality Standards, Designations and Emission Budgets and 
Regulation Number 3.   
 
The Air Pollution Control Division (“APCD”) has requested the AQCC adopt a Serious Ozone 
Nonattainment Area state implementation plan (“SIP”) for the Denver Metro/North Front Range 
(“DMNFR”) 8-hour ozone nonattainment area.  The SIP includes revisions to the AQCC’s Air 
Quality Standards, Designations and Emission Budgets, Regulation Number 3, Regulation 
Number 7, and associated Technical Support Documents and an Attainment Demonstration.  The 
APCD asserts the SIP will attain the 2008 8-hour ozone national ambient air quality standards 
(“NAAQS”) as of 2020. 
 
Unfortunately, ozone monitoring data so far confirms that DMNFR will not attain the 2008 8-
hour ozone NAAQS in 2020.  Due to persistent elevated levels of ozone, four monitoring sites 
continue to register violations of the 2008 NAAQS.  Although air quality in the region was 
influenced by wildfires in August, at least two monitoring sites registered violations as of July.  
It is clear that emissions of ozone precursors, namely volatile organic compounds (“VOCs”) and 
nitrogen oxides (“NOx”), are not sufficiently kept in check in order to protect human health and 
welfare.   
 
Given this situation, the AQCC cannot approve the APCD’s proposed Attainment Demonstration 
unless the SIP includes additional measures to curtail ozone precursors.  To this end, WildEarth 
Guardians is offering an Alternate Proposal for consideration and, hopefully, adoption by the 
AQCC.   
 
This Memorandum of Notice addresses this Alternate Proposal. 
 
 
GENERAL DESCRIPTION 
 
WildEarth Guardians largely supports the APCD’s proposed revisions to AQCC Air Quality 
Standards, Designations and Emission Budgets, Regulation Number 3, and Regulation Number 
7.  However, the proposed revisions do not serve to support the Attainment Demonstration and 
the APCD’s claim that the 2008 8-hour ozone NAAQS will be attained in the DMNFR 
nonattainment area in 2020.  Given this, it is doubtful the AQCC even has authority to approve 
the Attainment Demonstration as proposed. 
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In light of this, Guardians proposes the Commission adopt provisions to ensure ozone precursor 
emissions are more effectively kept in check in order to bolster the APCD’s Attainment 
Demonstration.  Specifically, Guardians offers an Alternate Proposal consisting of three 
provisions:   
 

1. A proposal to modify the boundary of the DMNFR 8-hour Ozone Nonattainment Area to 
include northern Weld County.  This proposal comes in response to the U.S. Court of 
Appeals for the D.C. Circuit ruling that it was arbitrary and capricious to exclude 
northern Weld County from the nonattainment area. 
 

2. A proposal to strengthen the motor vehicle emission budgets by reducing the APCD’s 
proposed budgets by 25%.  This level of reduction will provide a greater check on motor 
vehicle emissions in the DMNFR 8-hour ozone nonattainment area and incentivize the 
development of low or zero emissions transportation projects. 
 

3. A proposal to revise AQCC Regulation Number 3 to require that permits for new and 
modified stationary sources of air pollution in the DMNFR 8-hour ozone nonattainment 
area with the potential to emit 25 tons per year of volatile organic compounds (“VOCs”) 
be required to offset their volatile organic compound emissions at a rate of 1.3:1.  This 
will ensure that as new or modified sources are permitted, emissions are overall reduced. 

 
The proposal would also modify Chapter 11 in the Serious Nonttainment SIP document to reflect 
strengthened motor vehicle emissions budgets.  The revision to Regulation Number 3 would 
automatically be incorporated into the Serious Ozone Nonattainment SIP, which relies upon 
Regulation Number 3 to meet applicable planning requirements.  Guardians proposes the 
aforementioned SIP revisions in reliance on the Technical Support Documents prepared by the 
APCD. 
 
If attainment of the 2008 8-hour ozone NAAQS is not achieved in 2020, the DMNFR 
nonattainment will be reclassified by the U.S. Environmental Protection Agency (“EPA”) as a 
severe ozone nonattainment area.  A severe classification will require more stringent regulations 
and oversight of ozone precursor emissions in the region.  We submit that it makes sense to 
acknowledge the inevitability of a severe classification and takes steps today to begin to 
implement more stringent emissions reductions rather than waiting. 
 
 
WHAT IS IN THE PACKAGE? 
 
Attachments to this Memorandum provide details on the proposal as follows: 
 

1. Proposed Rule and Statement of Basis, Specific Statutory Authority, and Purpose - 
AQCC Air Quality Standards, Designations and Emission Budgets  

2. Proposed Rule and Statement of Basis, Specific Statutory Authority, and Purpose – 
AQCC Regulation Number 3 

3. Proposed SIP Revision:  Chapter 11, Serious Ozone Nonattainment SIP 
4. Initial Economic Impact Analysis 
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5. Exhibits 
 
 
EXPLANATION OF PROPOSED RULE 
 
WildEarth Guardians’ Alternate Proposal will strengthen the APCD’s currently proposed SIP for 
the DMNFR serious 8-hour ozone nonattainment area, providing heightened assurance that the 
overall proposal will truly advance the goal of attainment and maintenance of the ozone NAAQS 
and protection of health and welfare.  As the APCD recently shared, the DMNFR region 
continues to have monitors in violation of the 2008 ozone NAAQS such that for the years 2018-
2020, the region will still be out of attainment.  See Exhibit 1, Pierce, G., “2020 Summer Ozone 
Season Review,” Briefing to the AQCC (Oct. 22, 2020). 
 
Modification of the DMNFR nonattainment area boundary 
 
The proposal to modify the boundary of the ozone nonattainment area comes in response to the 
U.S. Court of Appeals for the D.C. Circuit ruling in July 2020 that it was arbitrary and capricious 
to exclude northern Weld County when designating the Denver Metro/North Front Range 
nonattainment area for the 2015 8-hour ozone NAAQS.  See Exhibit 2, Clean Wisconsin v. U.S. 
Environmental Protection Agency, 964 F.3d 1145 (D.C. Cir. 2020). The current boundary of the 
nonattainment area excludes all of Weld County above an east-west boundary that begins 
roughly north of the town of Weld County town of Nunn.  As with other parts of the region, 
northern Weld County contains extensive oil and gas development that contributes to violations 
of the ozone NAAQS in the DMNFR ozone nonattainment area. 
 
The boundary of the current nonattainment area was established in 2004 in response to violations 
of the 1997 8-hour ozone NAAQS.  Since then, the region’s ozone problems have persisted and, 
in some respects, worsened.  As required by the Clean Air Act, 42 U.S.C. § 7407(d)(1)(A)(i), it 
is necessary to ensure the DMNFR ozone nonattainment area boundary truly encompasses both 
areas that are violating the ozone NAAQS or that contribute to air quality that violates the 
NAAQS.  It is time to modernize the nonattainment area boundary to be consistent with the goal 
of attaining the 2008 8-hour ozone NAAQS, as well as set the stage for attaining the 2015 8-hour 
ozone NAAQS. 
 
Once the AQCC modifies the boundary of the nonattainment area, the Alternate Proposal states 
that the revised designation will be submitted to the EPA consistent with 25-7-107(4), C.R.S.  
This will ensure the EPA takes action to formalize the new boundary by amending 40 C.F.R. § 
81.306 through federal rulemaking.  It is only after the EPA finalizes its designation that the 
modified nonattainment boundary would become effective and affect regulation under the 
Colorado SIP. 
 
Stronger motor vehicle emissions budgets 
 
The proposal to strengthen the APCD’s proposed motor vehicle emissions budgets comes in 
response to the fact that the serious nonattainment SIP proposal will not attain the 2008 8-hour 
ozone NAAQS.  This means the currently proposed emissions budgets do not serve the purpose 
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of demonstrating attainment with the NAAQS.  Under the current reality of the state of air 
quality in the nonattainment area, stronger motor vehicle emissions budgets are necessary. 
 
Further, the proposal comes in response to the very high likelihood that the DMNFR 8-hour 
ozone nonattainment area will inevitably be reclassified as a severe nonattainment area.  Rather 
than wait for this reclassification to occur, we propose the AQCC take preemptive and 
precautionary action by ensuring tighter motor vehicle emission budgets that will ensure 
transportation planning in the nonattainment area yields greater air quality benefits.  It will also 
ensure that transportation planning prioritizes actions to reduce emissions and maintain 
compliance with what will undoubtedly be tighter ozone precursor budgets under a severe 
nonattainment SIP. 
 
Under the APCD’s current proposal, motor vehicle emissions budgets would be set at a level that 
reflects the 2020 emissions inventory.  In other words, they reflect the status quo, which is 
nonattainment.  Under WildEarth Guardians’ Alternate Proposal, these budgets would be 
reduced across the board by 25%.  We proposed 25% because that is generally the amount the 
budgets were reduced after the nonattainment area was reclassified as moderate.  We foresee a 
similar reduction as the region is reclassified from serious to severe. 
 
Legally, motor vehicle emissions budgets must be set at a level that assures transportation 
activities will not cause or contribute to new air quality violations, worsen existing violations, or 
delay timely attainment of the relevant NAAQS or any interim milestones.  The currently 
proposed budgets, which reflect the 2020 on-road mobile source emissions inventory, will not 
achieve this requirement and are not adequate. Stronger budgets are needed to satisfy the law and 
demonstrate attainment. 
 
Permitting offsets 
 
The proposal to offset VOCs as new and modified stationary sources of pollution are permitted 
in the DMNFR 8-hour ozone nonattainment area assures that as new sources of ozone precursor 
emissions are approved, there is an overall reduction in precursor emissions.   
 
In spite of the region’s serious ozone nonattainment status, the APCD continues to approve 
dozens of permits for new and modified stationary sources of VOCs monthly.  These new 
emissions add to the inventory of VOC emissions, hindering progress in reducing ozone in a 
timely manner to protect health.  
 
Given that the APCD has very little legal authority to deny permits, requiring offsets is a critical 
means of securing emissions reductions even as new and modified stationary sources are 
proposed. 
 
WildEarth Guardians’ Alternate Proposal is somewhat modeled off the offsetting requirements 
set forth in the major source permitting requirements for severe ozone nonattainment areas under 
AQCC Regulation No. 3, Part D, Section V.  Under nonattainment new source review in severe 
nonattainment areas, new or modified sources that have the potential to emit 25 tons per year or 
more of VOCs must offset their emissions by a ratio of 1.3:1.  This means that for every one new 
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ton of VOC emissions created as a result of permitting, 1.3 tons must be reduced as a condition 
of permit issuance. 
 
Here, rather than propose that the major source threshold for severe nonattainment areas apply in 
the DMNFR serious 8-hour ozone nonattainment area, Guardians has simply proposed minor 
source permitting requirements that are partly modeled off of the severe nonattainment area 
major source permitting requirements.  Under the proposal, new or modified minor sources with 
the potential to emit of 25 tons or more per year of VOCs would be required to offset VOC 
emissions at a ratio of 1.3:1 as a condition of obtaining permits. So, as with severe nonattainment 
area major source permitting, the permitting threshold and the offset ratio would apply. 
 
The proposal would require sources to secure offsets from VOCs within the nonattainment area.  
If offsets are required, the proposed rule would condition APCD approval of any permit on 
meeting the VOC offset ratio.  Offsets must be permanent and it is expected the APCD will 
ensure offsets are verified, enforceable, and achieved concurrent with permitting.  It is presumed 
that offsets could be secured from the retirement of sources of air pollution, the installation of 
new pollution control equipment not otherwise required, and modification of processes to reduce 
emissions. 
 
Again, this proposal comes in response to the very high likelihood that the DMNFR 8-hour 
ozone nonattainment area will inevitably be reclassified as a severe nonattainment area.  Rather 
than wait for this reclassification to occur, we proposed the AQCC take preemptive and 
precautionary action by ensuring more rigorous stationary source permitting that is modeled off 
of the severe nonattainment area permitting requirements.   
 
Summary 
 
Guardians also proposes to modify Chapter 11 in the Serious Nonttainment SIP document to 
reflect strengthened motor vehicle emissions budgets.  The revision to Regulation Number 3 
would automatically be incorporated into the Serious Ozone Nonattainment SIP, which relies 
upon Regulation Number 3 to meet applicable planning requirements.   
 
Guardians further proposes the aforementioned SIP revisions in reliance on the Technical 
Support Documents prepared by the APCD.  The Technical Support Documents provide the 
information required by 40 C.F.R. § 51 to support approval of WildEarth Guardians’ Alternate 
Proposal. 
 
Overall, WildEarth Guardians’ Alternate Proposal assures greater ozone precursor emissions 
reductions are achieved in the DMNFR 8-hour ozone nonattainment area, adding support to any 
attainment demonstration the AQCC may approve and further advancing the AQCC’s duty to 
attain and maintain the NAAQS. 
 
Meetings With the Commission Staff on the Proposed Rule 
 
WildEarth Guardians met with the Commission staff to generally discuss the concepts embodied 
by the Alternate Proposal. 
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Explanation of the Problem Sought to be Remedied 
 
WildEarth Guardians offers its Alternate Proposal to bolster the APCD’s Attainment 
Demonstration, drive further reductions in ozone precursor emissions to protect health and 
welfare, and to get the DMNFR 8-hour ozone nonattainment area closer to attainment with the 
ozone NAAQS. 
 
How the Proposal Solves the Problem 
 
WildEarth Guardians’ Alternate Proposal solves this problem by advancing three provisions that 
will drive further emissions reductions than would otherwise be achieved under the APCD’s 
currently proposed SIP.   
 
Explanation of the Process Used to Develop the Proposed Rule 
 
In developing its Alternate Proposal, WildEarth Guardians sought to focus on targeted areas to 
secure emissions reductions through overarching processes.  Rather than focus on specific 
sources or sectors, Guardians thought it would be more effective, efficient, and beneficial for air 
quality to focus on three key areas of air quality oversight. 
 
So, to address mobile source emissions, Guardians is proposing to modify the motor vehicle 
emissions budgets.  This will provide greater scrutiny of emissions from new transportation 
projects in the region and is an effective means of keeping mobile source emissions in check. 
 
To address stationary source emissions, Guardians proposes to add a VOC offset requirement for 
sources that have the potential to emit 25 tons/year or more of VOCs.  This ensures that 
emissions from all new and modified stationary sources receive greater scrutiny and offset 
emissions as required.  
 
For the nonattainment area boundary, Guardians felt it was appropriate to address that issue 
through this rulemaking in light of the D.C. Circuit’s ruling earlier this year.  In doing so, the 
proposal will expand the nonattainment area to ensure that all sources that contribute to the 
region’s ozone are effectively regulated. 
 
Initial Economic Impact Analysis 
 
An initial economic impact analysis is attached to this Memorandum of Notice. 
 
Differences with Federal Requirements 
 
WildEarth Guardians’ Alternate Proposal is required by federal law and regulation by virtue of 
the AQCC’s duty to adopt a SIP that assures attainment and maintenance with the NAAQS 
consistent with 42 U.S.C. §§ 7410(a)(1) and 7511a(c)(2).  The APCD’s proposed SIP is 
insufficient to attain the NAAQS, meaning that under federal law and regulation, additional 
emission control measures must be adopted.   
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Furthermore, modification of the nonattainment area boundary is necessary to ensure compliance 
with the D.C. Circuit’s ruling and the need to ensure the nonattainment area boundary truly 
encompasses both areas that are violating the ozone NAAQS or that contribute to air quality that 
violates the NAAQS in accordance with 42 U.S.C. § 7407(d)(1)(A)(i).  
 
How the Proposed Rule May be Implemented 
 
The modification of the nonattainment area boundary will be fully implemented after the AQCC 
submits the revision to the EPA and the EPA takes action via federal rulemaking. 
 
The revised motor vehicle emissions budgets will be implemented as the region’s metropolitan 
planning organizations conduct their regular conformity reviews of transportation projects.   
 
The proposed VOC offset requirements would be implemented as a part of the stationary source 
permitting process.  Any required offsets will be secured by sources as they deem most 
appropriate.  
 
Time Constraints 
 
There would be no time constraints under WildEarth Guardians’ Alternate Proposal. 
 
Range of Regulatory Alternatives and No Action Analysis 
 
The AQCC could adopt the alternate proposal in full, adopt only certain elements of the 
proposal, or not adopt the proposal at all.   
 
If the AQCC does not adopt WildEarth Guardians’ Alternate Proposal, then there would exist a 
much higher risk of the EPA disapproving the APCD’s Attainment Demonstration, which could 
lead the adoption of a federal implementation plan and the imposition of sanctions on Colorado.  
Additional emission controls measures, such as what WildEarth Guardians has proposed, 
bolsters the Attainment Demonstration and its likelihood of approval. 
 
With regards to adopting certain elements of WildEarth Guardians’ Alternate Proposal, the 
AQCC has numerous options available.   
 
The AQCC could table the nonattainment boundary proposal for now and instead wait for the 
EPA to address the matter.  This could take years for the federal government to take any action 
and would not guarantee resolution of this important air quality issue. 
 
The AQCC could adopt motor vehicle budgets that are more or less stringent than what 
Guardians has proposed.  However, we submit that the AQCC cannot adopt the budgets that 
have been proposed by the APCD. 
 
The AQCC could also explore other opportunities to secure offsets of stationary source 
emissions or could even revise Regulation Number 3, Part D to state that the 25 tons/year major 
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source permitting threshold applies in the DMNFR serious ozone nonattainment area.  This 
would likely achieve even greater emissions reductions.  
 
Contact Person 
  
Jeremy Nichols,  
Climate and Energy Program Director 
WildEarth Guardians 
3798 Marshall St., Ste. 8 
Wheat Ridge, CO 80033 
(303) 437-7663 
jnichols@wildearthguardians.org 


