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Testimony to Water and Natural Resources Committee

Good afternoon, Mr. Chair and members of the Committee.  My name is 

Daniel Timmons and I am a staff attorney with WildEarth Guardians here in 

Santa Fe.  

Thank you for the invitation to present a summary of conservation and 

community concerns related to produced water.  While I can only scratch 

the surface of these issues in ten minutes, my testimony will briefly cover 

three areas: 

(1) the environmental and public health threats posed by produced water; 

(2) the current state of produced water regulation in New Mexico; and 

(3) I’ll provide some suggestions for legislative action to protect public 

health, the environment, and fresh water resources.

To begin, the unprecedented fracking boom in recent years has come at a 

heavy cost, as New Mexico has been flooded with oil and gas waste. 

According to NMED, in the Permian Basin, four to seven barrels of liquid 

waste - aka produced water - are generated for every single barrel of oil.1 
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 No doubt, finding a way to safely reuse 160,000 acre-feet of oil and gas 

waste could be great for New Mexico. 

I.          Produced Water is Toxic.

But before we leap to reuse of oil and gas waste, we must better 

understand what we’re talking about.  But right now, there are huge gaps in 

the scientific understanding of the toxicity and risks associated with 

produced water. 

So let’s start with what we know - Produced water contains high levels of 

corrosive salts, heavy metals, and a slew of toxic chemicals known to have 

significant adverse impacts on human health, causing cancer, endocrine 

disruption, and premature death.2 

Even more concerning is that oil and gas waste - including produced water 

- is often radioactive, with the EPA confirming the presence of  “radium, 

1  New Mexico Environment Department, “Produced Water Management in New Mexico,” October 30, 
2019, available at: https://www.env.nm.gov/new-mexico-produced-water/wp-
content/uploads/sites/16/2019/10/Produced-Water-Public-Meeting-Presentation_ENGLISH_Final-
191030.pdf.  
2 See EPA, Hydraulic Fracturing for Oil and" Gas: Impacts from the Hydraulic Fracturing Water Cycle on 
Drinking Water Resources in the United States, EPA-600-R-16-236Fa at 7-1 (Dec. 2016), available at: 
www.epa.gov/hfstudy (“salts, metals, radioactive materials, dissolved organic compounds, and hydraulic 
fracturing [fracking] chemicals and their transformation products (the result of reactions of these 
chemicals in the subsurface,” with produced water from shale formations “typically contain[ing] high 
levels of TDS (salinity) and associated ionic constituents (bromide, calcium, chloride, iron, potassium, 
manganese, and sodium).”  “[p]roduced water can also contain toxic materials, including barium, 
cadmium, chromium, lead, mercury, nitrate, selenium, and BTEX,” as well as acetone, ethylene glycol 
(anti-freeze), phthalates, polypropylene glycols, and dozens of other toxic chemicals.”
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radon, uranium, potassium and thorium” in produced water. Produced 

water from the Permian Basin has specifically been shown to contain 

“significant levels of uranium.”3 It’s been said that ‘all oilfield workers are 

radiation workers, they just don’t know it.’ Because of this, produced water 

reuse poses a serious threat of widespread radioactive contamination 

across the state. 

What we know about produced water is scary enough, but even more 

troubling is what we don’t know. Because the toxicity of the vast majority of 

chemicals detected in produced water has simply never been studied. One 

recent report found that 86% of more than 1,000 chemicals found in 

produced water do not have established toxicity thresholds.4 That means 

we don’t know what’s safe.  So how can we regulate what we don’t 

understand? 

II.         Current Regulatory Approach

Now, the legislature understood some of these challenges when it passed 

the Produced Water Act. Absent a full understanding of what’s in produced 

3 EPA, supra note 2, at 7-20. 

4 . Danforth et al., An Integrative Method for Identification and Prioritization of Constituents of Concern 
in Produced Water from Onshore Oil and Gas Extraction, Environment International 134, at 8 (2020)
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water, the legislature directed OCD to promulgate rules to assure 

protection of public health, the environment, and fresh water resources. 

And to help tackle the problem of huge amounts of precious fresh water 

being used by the industry, the Act attempted to draw a jurisdictional line 

between the reuse of produced water in oil and gas activities regulated by 

OCD and its potential reuse for other purposes, to be regulated by the 

Water Quality Control Commission. But that jurisdictional line - between 

New Mexico’s oil fields and New Mexican communities - is not so clear on 

the ground. 

On January 21 of this year, a family home in Otis, New Mexico was 

drenched after a produced water pipe burst. As recently reported, “Penny 

Aucoin’s chickens are all dead,” her dog is dead; euthanized after being 

exposed to toxic produced water. Under the Produced Water Act, that 

exploded pipeline was an oil field pipeline. But that jurisdictional line 

provided no protection for Penny and her family. 

On July 11 of 2016, the ground beneath Kendra Pinto and her family shook 

when 36 WPX5 produced water and oil storage tanks exploded in a fire that 
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burned for five days and forced fifty five residents to evacuate Navajo 

Nation chapters in the Greater Chaco region of northwest New Mexico. 

Some of these families were never able to return home.  

           

Explosions, spills, and leaks - that is the cost of business as usual right 

now in New Mexico. OCD records show more than 7,000 produced water 

spills since July 2010. Just this year, there have already been more than 

450 new ones, including more than 230 major spills – that’s a major spill 

nearly every day - with 1.7 million gallons of toxic waste spread across New 

Mexican lands just this year.

These disasters should be preventable. But with routine spills, leaks, and 

explosions, it is clear that the current de-regulatory approach to produced 

water within the industry is not meeting the legislature’s objective of 

protecting public health and the environment. And if the industry cannot 

safely manage its own waste, how can we begin to consider other uses?  

III.       Produced Water Future

5 WPX is responsible for 18% of New Mexico's produced water spills according to Norm Guame’s 
analysis.
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Industry has characterized produced water as an “opportunity,” a “game-

changer” for New Mexico; pushing our state to be at the “forefront” of oil 

and gas waste reuse. But the public is unconvinced, and is urging 

legislators to consider the serious risks associated with leading the way on 

an industry-backed push to rebrand its toxic waste as an opportunity to be 

exploited, a commodity to be profited from.

Fresh water in New Mexico is our most precious resource, besides our 

people. While opening up a whole new category of water is certainly 

appealing, there is simply no indication that produced water can ever be 

made safe for use outside the industry. The salinity alone of produced 

water in the Permian Basin - much saltier than seawater - makes potential 

treatment incredibly difficult and costly.6 

Then there are the vast numbers of potentially toxic chemicals, many 

shielded from public knowledge. Without full public disclosure of all of the 

6 Benko, K.L. & J.E. Drewes, Produced Water in the Western United States: Geographical Distribution, 
Occurrence, and Composition, 25 Envtl. Engineering Science No. 2, 239, 243 tbl.3 (2008) (average salinity 
of 89,000 mg/L in NM portion of Permain Basin, 2.5 times 35,000 mg/L salinity of seawater); BLM, Oil 
and Gas Produced Water Management and Beneficial Use in the Western United States (2011) (showing 
median TDS of 63,000 mg/L for NM portion of Permian)
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chemicals used in fracking, how can the people of New Mexico have 

comfort that produced water is truly safe?

And finally, there’s the radioactivity, which traditional treatment 

technologies do not address. Just recently, researchers from Duke 

University found the discharge of treated produced water from municipal 

wastewater plants has caused the accumulation of radioactive materials in 

stream sediments in Pennsylvania up to 650 times natural background 

levels.7

There is simply no scientific evidence that produced water can ever be 

made safe for reuse outside the oil and gas industry. 

IV.       Suggestions

To close, I want to offer several suggestions for how the legislature can 

take action to ensure that the underlying intent of the Produced Water Act 

can be realized, minimizing the industry’s outsized impact on scarce fresh 

water resources, while protecting public health and the environment. 

7 Sources of Radium Accumulation in Stream Sediments Near Disposal Sites in Pennsylvania: Implications 
for Disposal of Conventional Oil and Gas Wastewater,” Nancy Lauer, Nathaniel Warner, Avner Vengosh, 
Environmental Science and Technology, DATE Jan, 4, 2018
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First, we have to close the loopholes. 

Oil and gas waste, including produced water, is currently exempt from 

regulation as hazardous waste under the federal Resource Conservation 

and Recovery Act or RCRA and the New Mexico Hazardous Waste Act - 

not because it's not toxic, but because there’s so much of it. But the 

abundance of this toxic waste should be a call to action, not an excuse for 

burying our collective heads in the sand. So we ask that the legislature 

eliminate the exemption for oil and gas waste, including produced water, in 

New Mexico Statute 74-4-3. This is not to single out or raise the bar for oil 

and gas; it's just asking the industry to play by the same rules as everyone 

else; and to ensure that toxic, hazardous waste is treated as such, 

regardless of the political power of the industry that generates it. 

As to the potential for safe reuse of produced water outside of oil and gas. 

To be blunt, we think it’s a fool’s errand.  But for any chance of safely using 

produced water off the oil pad, it is clear that NMED, particularly the Water 

Quality Control Commission, cannot go it alone. Because produced water 

does not just threaten water quality. It also threatens human health. So, to 

start, the legislature should direct the Occupational Safety and Health 
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Commission to adopt regulations to ensure worker safety, particularly in 

light of the radiation threat posed by produced water. The legislature should 

direct the Transportation Commission to adopt rules ensuring the safe 

transport of produced water on New Mexico’s roads and highways, on and 

off the oil field. And before produced water is even considered for use in 

agriculture, critical stakeholders would need to be consulted to ensure 

adequate safeguards, including the Agriculture Department, the Soil and 

Water Conservation Commission, the Acequia Association, the Farm 

Bureau, and the Dairy Producers. 

WildEarth Guardians appreciates the challenge posed by the vast amounts 

of produced water generated by the state’s oil and gas industry. And we 

appreciate the legislature’s attempt - through the Produced Water Act - to 

promote conservation of fresh water through recycling and reuse within the 

oil and gas industry, and to do so in a manner that’s protective of public 

health, the environment, and fresh water. Going forward, we hope to be of 

service in ensuring this legislative intent and the promise of the Produced 

Water Act is fulfilled. I am happy to answer any questions you may have. 

Thank you. 


