
 

 

 
 
 
 
 

January 14, 2020 
 

  
 
Cynthia Brown 
Chief, Section of Administration 
Surface Transportation Board 
Office of Proceedings 
395 E Street, SW 
Washington, D.C. 20423 
 
Re: Docket Nos. FD-36470 and FD-36471, WildEarth Guardians’ Objection to Notices of 

Exemption and Comments 
 
Dear Ms. Brown: 
 
 WildEarth Guardians submits to the U.S. Surface Transportation Board (“STB”) the 
following objection and comments regarding Rio Grande Pacific Corporation and Colorado, 
Midland, and Pacific Railway Company Notices of Exemption filed with the Surface 
Transportation Board on December 31, 2020.  The Notices of Exemption include: 
 

• FD-36470:  A Notice of Exemption for Rio Grande Pacific Corporation (“RGPC”) to 
continue in control of its subsidiary, Colorado, Midland, and Pacific Railway 
Company (“CMPR”) upon CMPR becoming a Class III railroad; and 
 

• FD-36471:  A Notice of Exemption for CMPR to lease from Union Pacific Railroad 
Company and operate 163.1 miles of rail line in Colorado. 

 
With these Notices of Exemption, RGPC and CMPR aim to restart rail traffic on a 163-

mile rail line that has been abandoned since 1996.  This rail line runs through environmentally 
sensitive landscapes in central Colorado, including along rivers that are enormously popular and 
vital for outdoor recreationists and businesses, over the high mountain Tennessee Pass, which 
supports fragile alpine and sub-alpine ecosystems, next to several designated Wilderness Areas, 
through a National Monument, and along the Arkansas River of southern Colorado.  Much of 
the rail line runs within or near federal and state public lands, which are used extensively for 
outdoor recreation and support fish and wildlife, many of which are imperiled. 
 

Restarting rail traffic on this stretch of abandoned rail line poses myriad potentially 
significant environmental and health impacts, including a 100% increase in rail traffic, increases 
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in air and water pollution, more noise, impacts to outdoor recreationists and businesses that 
depend on the quality of the outdoors in the vicinity of the rail line, impacts to fish and wildlife 
and their habitat, and the creation of new and more severe risks associated with derailments 
and spills of potentially hazardous substances along the rail line.    

 
WildEarth Guardians is a nonprofit environmental advocacy group dedicated to 

protecting and restoring wildlife, wild places, wild rivers, and health in the American West.  We 
have members and supporters in Colorado and throughout the United States who would be 
harmed if traffic is restarted on this stretch of abandoned rail line.  With this filing, we are also 
submitting a petition signed by 5,796 people from Colorado and other states who are greatly 
concerned over the environmental, health, and welfare impacts of the potential for rail traffic 
to resume on this line.  See Exhibit 1, Petition to STB With Signatories. 

 
On behalf of our members and supporters, we request the STB reject the Notices of 

Exemption.  If the STB does not reject the Notices, we request: 
 
• At a minimum, we request the STB provide more time for interested parties to 

submit additional detailed information to guide the STB’s review and ultimate 
determinations.  

• To this end, we also urge the STB to request additional information from RGPC and 
CMPR to better ascertain their future plans for operations and the scope of potential 
impacts associated with these operations.   

• We also request the STB require an environmental review and assessment of the 
potentially significant impacts of resuming traffic on this rail line, consistent with the 
National Environmental Policy Act.   

• Such a review and assessment must address the direct, indirect, and cumulative 
impacts of rehabilitating the abandoned rail line, of rail traffic, and of derailments 
and spills that would inevitably arise upon the resumption of rail traffic on this line.   

• This review and assessment must also engage and solicit public input, particularly 
from those who would be most impacted by the resumption of rail traffic. 

 
Below we provide more detailed comments. 
 
The Proposals Amount to New Rail Construction 
 
 While RGPC and CMPR’s Notices of Exemption claim that they are simply leasing and 
then operating an existing rail line, the 163 mile long rail line in question has been abandoned 
for 25 years and is surely in various states of disrepair along its entire length.  Reports have 
indicated CMPR will have to spend hundreds of millions of dollars to rehabilitate and/or repair 
the existing rail line in order to resume traffic.   
 
 Given this, we are very concerned that the proposal before the STB amounts to the 
construction of a new rail line, or at a minimum the de facto construction of a new rail line.  
Although ostensibly Union Pacific owns the line and it may not have been subject to 
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abandonment proceedings, this does not mean that the consequence of approving CMPR’s 
operation of the rail line will not be akin to construction of a rail line.  At a minimum, we urge 
the STB to ascertain what rehabilitation/reconstruction will be necessary and at what cost if 
CMPR’s request is approved. 
 
The Exemptions Are Not Appropriate 
 
 We object to the Notices of Exemption and urge the STB to reject the Notices.  For one, 
the transaction and service at issue here is not of limited scope.  RGPC and CMPR aim to restart 
rail traffic on a 163 mile line that has been out of service for 25 years, an act that poses new 
potentially significant impacts to the region’s communities, economies, environment, health, 
and quality of life.  Exemptions are not appropriate in this case given the broad scope of 
activities that would be authorized and the potential impacts.  
 
 Given the broad scope of what RGPC and CMPR have proposed, we are very concerned 
that an application for a certificate of public convenience and necessity should have been filed, 
rather than Notices of Exemption.  We urge the STB to require submission of an application for 
a certificate of public convenience and necessity as the proper means of approving RGPC and 
CMPR’s operation of the 163 mile long rail line at issue. 
 
The Notices Contain False or Misleading Information  
 
 Both Notices of Exemption claim that the actions will not significantly affect the quality 
of the human environment.  This is misleading and not supported.  The aim of the Notices is to 
secure STB authorization to resume rail traffic on a line that has been abandoned for 25 years.  
The resumption of rail traffic will introduce new potentially significant environmental, health, 
and socioeconomic impacts in a region of Colorado that has not experienced such impacts for 
more than 25 years.  The resumption of rail traffic will introduce new sources of air and water 
pollution, new impacts to communities in the region, new impacts to protected landscapes, 
including the Browns Canyon National Monument, which was designated in 2015, and new 
impacts to outdoor recreationists and outdoor recreation businesses that are highly dependent 
upon the quality of the environment. 
 
 The Notice in FD-36471 seems most egregious.  In the Notice, it is asserted that there 
would not be a 100% increase in rail traffic on any segment of the line.  This does not appear 
true.  Currently, the line at issue experiences zero rail traffic.  Upon resuming operations of the 
line, rail traffic will increase by 100%, increasing from none to some.  Given this, it does not 
appear that CMPR’s lease and operation of the rail line are exempt from certain environmental 
review provisions, particularly related to air quality. 
 
An Environmental Review Must be Prepared 
 
 Finally, it appears that contrary to the assertions of RGPC and CMPR, an environmental 
review must be prepared pursuant to the National Environmental Policy Act.  At a minimum an 
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environmental assessment must be prepared, although we believe that given the scope and 
context of the impacts, that an environmental impact statement is required. 
 
 An environmental assessment is at least required given that the operational changes 
would exceed the thresholds set forth at 49 C.F.R. § 1105.7(e)(5).  In particular, the proposal 
would lead to an increase of rail traffic of at least 100%.  Currently, there is no rail traffic on the 
line and there has not been for 25 years.  RGPC and CMPR are now seeking approval from the 
STB to resume rail traffic. 
 
 An environmental assessment must not only analyze and assess air quality impacts, but 
must fully address the past, present, and reasonably foreseeable direct, indirect, and 
cumulative impacts to the full human environment.  This includes addressing impacts to: 
 

• Water quality and wetlands, particularly high elevation wetlands that could be impacted 
by derailments or spills, as well as water quality within important water bodies, 
including the Eagle River, Arkansas River, Tennessee Creek, and other important streams 
in the area. 

• Fish and wildlife, particularly threatened and endangered species listed under the U.S. 
Endangered Species Act.  The high mountain area of Tennessee Pass is known to 
support populations of Canada lynx, a protected threatened species.  We also believe 
the Colorado Department of Parks and Wildlife should be consulted to ensure impacts 
to wildlife and their critical habitats are fully analyzed, assessed, and mitigated. 

• Public lands, including designated lands such as Browns Canyon National Monument.  
Designated in 2015, Browns Canyon National Monument protects a stretch of Arkansas 
River noted for its pristine nature, wildness, and importance to outdoor recreationists, 
including river rafters and guides.  Other public lands that will be impacted include 
National Forest lands. 

• Socioeconomic impacts, particularly impacts to communities and businesses that are 
heavily dependent upon the quality of the outdoor environment, especially in relation 
to recreation within and along the Eagle and Arkansas Rivers. 

• Climate impacts related to the direct, indirect, and cumulative release of greenhouse 
gas emissions.  It is incumbent upon the STB to ensure impacts to the climate are fully 
disclosed and mitigated and that an objective and accurate analysis of energy 
conservation impacts is prepared.   

 
Additionally, the environmental review must address the impacts associated with 
reconstruction and/or rehabilitation of the existing rail line.  After being abandoned for 25 
years, segments of the line are surely in disrepair  
 
 

We appreciate the opportunity to register our objections and provide our comments.  
Again, we urge the STB to provide more time for interested parties to submit comments and 
urge close and careful scrutiny of the proposals from RGPC and CMPR.  Their proposal is not a 
simple matter of paperwork or actions that are very narrow in scope.  Their proposal is to 
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operate a 163 mile line that has been abandoned for 25 years, which will lead to the de facto 
construction of a new line and a 100% increase in traffic.  We urge the STB to object to the 
Notices of Exemption. 

 
Sincerely, 
 
 
 
Jeremy Nichols 
Climate and Energy Program Director 
WildEarth Guardians 
3798 Marshall St., Ste. 8 
Wheat Ridge, CO 80033 
(303) 437-7663 
jnichols@wildearthguardians.org 
 

cc (by e-mail): All parties to the FD-36470 and FD-36471 Dockets. 
 
  
 
 
 


