
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
DINÉ CITIZENS AGAINST RUINING OUR ) 
ENVIRONMENT, et al.,     ) 

)   
Plaintiffs,     ) Case No. 1:19-cv-00703-WJ-JFR 
      )  
v.      )  

       ) 
DAVID BERNHARDT,     ) AMENDED AND   
in his official capacity as Secretary of   )  SUPPLEMENTED PETITION 
the Interior, et al.,      ) FOR REVIEW OF AGENCY  

      ) ACTION 
Federal Defendants.    ) 
      ) 

     
 

INTRODUCTION 
 

1. Plaintiffs Diné Citizens Against Ruining Our Environment, San Juan Citizens 

Alliance, Sierra Club, and WildEarth Guardians (collectively, “Citizen Groups”) timely file this 

Amended and Supplemented Petition for Review of Agency Action Pursuant to Federal Rule of 

Civil Procedure 15(a)(2), (d) and this Court’s April 2, 2020 Order (ECF No. 93). Citizen Groups 

seek declaratory and injunctive relief against Federal Defendants, United States Bureau of Land 

Management, et al., (collectively “BLM”), for their approval of 82 sets of Applications for 

Permit to Drill (“APDs”), which would allow the drilling, and continued production, of 370 oil 

and gas wells1 into the Mancos Shale/Gallup geologic formations (“Mancos Shale”) of 

northwestern New Mexico, in violation of the National Environmental Policy Act (“NEPA”), 42 

U.S.C. §§ 4321–4370h. Despite BLM’s release of 82 separate, but identical environmental 

assessment addenda (“EA Addenda”) attempting to cure earlier deficiencies in its analysis, the 

                                                
1 The list of final agency actions challenged herein is attached as Appendix A. 
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agency has still failed to consider the full scope of the direct, indirect, and cumulative impacts of 

the APDs on the communities, natural resources, and environment of the Greater Chaco 

Landscape. Further, because BLM failed to re-open the decision records for the 370 APDs at 

issue, or otherwise reconsider the possibility of denying the APDs, the agency has unlawfully 

predetermined its NEPA analysis. 

2. This lawsuit originally challenged BLM’s approval of 271 oil and gas wells 

analyzed in 32 environmental assessments (“EAs”) within the Greater Chaco area. ECF No. 1. 

Citizen Groups argued that BLM’s analyses were insufficient under the decision set forth in Diné 

C.A.R.E. v. Bernhardt, 923 F. 3d 831 (10th Cir. 2019). 

3. On December 9, 2019, BLM notified the Court that it was preparing an addendum 

to the 32 EAs challenged in Citizen Groups’ complaint, as well as 49 additional EAs. ECF No. 

82. On January 6, 2019, Citizen Groups submitted extensive comments on the 82 separate draft 

addenda.   

4. On February 14, 2020, BLM completed the EA Addenda and issued new Findings 

of No Significant Impact (“FONSIs”) for all 82 sets of APDs.2 BLM did not issue new decision 

records for the EAs or consider the possibility of denying the APDs. Rather, BLM argued that it 

was not re-opening the APDs approvals, but simply bolstering its environmental analysis, and so 

did not need to consider any alternatives to its predetermined course of action – affirmance of the 

APDs.  

5. Through this amended and supplemented complaint, Citizen Groups now 

challenge BLM’s original decisions to approve the 370 APDs at issue, in reliance on inadequate 

                                                
2 The substance of the EA Addenda is the same for all 370 wells, while BLM individually issued 
near-identical FONSIs for each set of APDs. 
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NEPA analysis, as well as the agency’s recent decisions to paper-over the cumulative impacts 

from new oil and gas development through the agency’s inadequate EA Addenda and FONSIs. 

Collectively, the challenged agency actions – the original EAs, decision records, EA Addenda, 

and FONSIs – are referred to as the “APD Authorizations.”  

6. BLM’s piecemeal approval of the challenged drilling permits and failure to take a 

hard look at cumulative impacts of oil and gas development in the Mancos Shale development 

area are particularly problematic because oil and gas production from the Mancos Shale depends 

on the use of horizontal drilling and multi-stage hydraulic fracturing, or “fracking”—a technique 

that results in a far greater magnitude of impacts to water and air quality resources than 

traditional drilling practices. On May 7, 2019, the United States Court of Appeals for the Tenth 

Circuit held that BLM violated NEPA by failing to consider the cumulative impacts from 

thousands of foreseeable Mancos Shale wells BLM projects will be developed over the next 

twenty years. Diné C.A.R.E. v. Bernhardt, 923 F. 3d 831, 856-57 (10th Cir. 2019).  

7. BLM has recognized that the current Farmington Field Office Resource 

Management Plan and Final Environmental Impact Statement (“2003 RMP/EIS”) never 

anticipated or analyzed the impacts of the type of horizontal fracking technology necessary for 

developing Mancos Shale. On this basis, BLM is preparing an RMP Amendment and EIS for 

horizontal drilling and fracking in the Mancos Shale (“Mancos RMPA/EIS”) to analyze the 

impacts of developing Mancos Shale that have thus far been ignored. BLM initiated the 

amendment process in 2014, and issued its draft RMPA/EIS on February 28, 2020. BLM has yet 

to finalize the Mancos RMPA/EIS.  

8. Citizen Groups also challenge BLM’s predetermination of its NEPA analyses. 

Because BLM did not re-open its decisionmaking processes and consider whether or not to re-
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approve the wells at issue, BLM’s issuance of the EA Addenda and new FONSIs violated 

NEPA’s “look before you leap” requirements. 

9. In response to Citizen Groups’ comments on the 82 separate draft EA Addenda, 

BLM stated that it was “not reapproving the APDs” at issue, so the agency did not consider the 

option of rejecting the APDs. But by refusing to reconsider its prior decisions approving the 

challenged wells, BLM rendered its updated NEPA analysis a meaningless paper exercise. 

Before the agency completed its analysis of the environmental impacts from development of 370 

new oil and gas wells across the Greater Chaco Landscape, BLM had already decided on its 

course of action – the agency would not deny or pull back any of the 370 APDs, regardless of the 

findings in the EA Addenda. Despite acknowledging potential inadequacies and legal 

vulnerabilities of the agency’s original NEPA analysis – on which its APD approvals were based 

– BLM refused to reconsider its decisions to approve APDs, thereby improperly rejecting any 

possibility that additional analysis of environmental impacts would affect the agency’s decision-

making process.  

10. As a result, Citizen Groups ask this Court to set aside and vacate the APD 

Authorizations as violating NEPA and to ensure that all future APDs comply with federal law.  

JURISDICTION & VENUE 
 

11. This action arises under NEPA, 42 U.S.C. §§ 4321–4370h, and the Administrative 

Procedure Act (APA), 5 U.S.C. §§ 701–706. 

12. Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1331, because the 

action raises a federal question. The Court has authority to issue the requested declaratory and 

injunctive relief pursuant to 28 U.S.C. §§ 2201, 2202, and 5 U.S.C. §§ 705, 706. 
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13. This action reflects an actual, present, and justiciable controversy between the 

Citizen Groups and BLM. Citizen Groups and their members will suffer adverse and irreparable 

injury-in-fact to their legally protected interests in the environmental resources of the Greater 

Chaco Landscape if BLM continues to violate federal laws as alleged herein. These injuries are 

concrete and particularized and fairly traceable to BLM’s challenged decisions, providing the 

requisite personal stake in the outcome of this controversy necessary for this Court’s jurisdiction.  

14. The requested relief would redress Citizen Groups’ actual, concrete injuries 

caused by the BLM’s failure to comply with duties mandated by NEPA and the regulations 

promulgated pursuant thereto.   

15. The challenged agency actions are final and subject to judicial review pursuant to 

5 U.S.C. §§ 702, 704, & 706. 

16. Citizen Groups have exhausted any and all available and required administrative 

remedies.   

17. Venue in this Court is proper pursuant to 28 U.S.C. § 1391(b)(2) because the 

property that is the subject of the action—the portion of the Greater Chaco Landscape 

administered by the BLM’s Farmington Field Office—is located in New Mexico. Venue is also 

proper under 28 U.S.C. § 1391(e)(1) because officers of the United States in New Mexico are 

defendants, a substantial part of the events and omissions giving rise to this case occurred in 

BLM offices located in New Mexico, Plaintiff WildEarth Guardians resides in New Mexico, and 

Plaintiffs Diné Citizens Against Ruining Our Environment, San Juan Citizens Alliance, and 

Sierra Club, maintain offices in New Mexico. 
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PARTIES 

18. Plaintiff DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT (“Diné 

C.A.R.E.”) is an all-Navajo organization comprised of a federation of grassroots community 

activists in the Four Corners region of Arizona, New Mexico, and Utah who strive to educate and 

advocate for their traditional teachings derived from Diné Fundamental Laws. Diné C.A.R.E.’s 

goal is to protect all life in its ancestral homeland by empowering local and traditional people to 

organize, speak out, and assure conservation and stewardship of the environment through civic 

involvement, engagement and oversight in decisionmaking processes relating to tribal 

development, and oversight of government agencies’ compliance with all applicable 

environmental laws. Diné C.A.R.E. members live in, use, and enjoy the areas and landscapes, 

including cultural resources in the area, that are affected and harmed by oil and gas development 

under the APD Authorizations. Diné C.A.R.E. brings this action on its own behalf and on behalf 

of its adversely affected members. 

19. Plaintiff SAN JUAN CITIZENS ALLIANCE is a grassroots organization 

dedicated to social, economic, and environmental justice in the San Juan Basin. San Juan 

Citizens Alliance organizes San Juan Basin residents to protect our water and air, our public 

lands, our rural character, and our unique quality of life while embracing the diversity of our 

region’s people, economy, and ecology. With longstanding efforts to address the impacts of oil 

and gas development to these interests, San Juan Citizens Alliance is deeply concerned that 

impacts from the continued development of our public lands will irreparably harm these 

treasured landscapes. San Juan Citizens Alliance members live in, use, and enjoy the areas and 

landscapes that are affected by oil and gas development under the APD Authorizations. San Juan 
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Citizens Alliance brings this action on its own behalf and on behalf of its adversely affected 

members. 

20. Plaintiff SIERRA CLUB was founded in 1892 and is the nation’s oldest 

grassroots environmental organization, with over 784,000 members nationwide, including over 

9,000 members in New Mexico. Sierra Club is dedicated to the protection and preservation of the 

environment. The Sierra Club’s mission is to explore, enjoy and protect the wild places of the 

earth; to practice and promote the responsible use of the earth’s ecosystems and resources; and to 

educate and enlist humanity to protect and restore the quality of the natural and human 

environments. The Sierra Club has a New Mexico chapter, known as the Rio Grande chapter. 

The Northern New Mexico Group of the Rio Grande chapter, centered at Santa Fe, presently has 

approximately 3,225 members. Sierra Club has members that use the Greater Chaco area for 

recreation such as hiking, climbing, backpacking, camping, fishing and wildlife viewing, as well 

as for business, scientific, spiritual, aesthetic, and environmental purposes, including areas 

affected by oil and gas development under the APD Authorizations. 

21. Plaintiff WILDEARTH GUARDIANS is a non-profit membership organization 

based in Santa Fe, New Mexico, with offices throughout the West. WildEarth Guardians has 

more than 300,000 members and activists, some of whom live, work, or recreate on and around 

public lands in areas affected by development under the APD Authorizations. WildEarth 

Guardians and its members are dedicated to protecting and restoring the wildlife, wild places, 

and wild rivers of the American West. Towards this end, WildEarth Guardians and its members 

work to replace fossil fuels with clean, renewable energy in order to safeguard public health, the 

environment, and the Earth’s climate. 
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22. The Citizen Groups’ members use and enjoy the wildlands, wildlife habitat, 

rivers, streams, and healthy environment on BLM and other lands in New Mexico and across the 

Greater Chaco Landscape and Mancos Shale development area, including lands impacted by 

development of the APDs challenged here. The Citizen Groups’ members regularly use public 

lands on, around, and within view of lands affected by the APDs challenged herein for hiking, 

fishing, hunting, camping, photographing scenery and wildlife, wildlife viewing, aesthetic 

enjoyment, spiritual contemplation, religious practices and ceremonies, and engaging in other 

vocational, scientific, and recreational activities. The Citizen Groups’ members derive 

recreational, inspirational, spiritual, religious, scientific, educational, and aesthetic benefit from 

their activities on lands in and around the Mancos Shale development area, including areas on, 

around, and within view of lands developed and proposed for development under the challenged 

APDs. The Citizen Groups’ members intend to continue to use and enjoy these BLM and other 

New Mexico public lands, cultural resources, wildlands, wildlife habitat, rivers, streams, and 

healthy environments in and around the Mancos Shale development area frequently and on an 

ongoing basis long into the future, including during this summer, fall, winter, and spring. 

23. The Citizen Groups and their members have a procedural interest in BLM’s full 

compliance with NEPA’s planning and decisionmaking processes for authorizing oil and gas 

development on public lands within the San Juan Basin in general and in and around the Mancos 

Shale development area in particular, and in BLM’s attendant duty to substantiate its decisions 

on the record for these authorizations.  

24. The aesthetic, recreational, scientific, educational, spiritual, religious, and 

procedural interests of the Citizen Groups and their members who use lands in and around the 

Mancos Shale development area will be adversely affected and irreparably injured as a result of 
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BLM’s approval of the APDs challenged here. Citizen Groups’ members not only recreate on 

public lands in and around the lands subject to the challenged APDs, but they enjoy public lands 

adjacent to these areas from which development is and would be visible. The reasonably 

foreseeable development of the challenged APDs stands to directly alter the natural state of 

public lands within the lease areas and throughout the surrounding region, produce air pollution 

that is offensive and harmful to human health, create noise that disrupts wildlife and recreational 

enjoyment and light pollution that disrupts aesthetic enjoyment of stargazing under New 

Mexico’s dark skies, and lead to connected development that will further adversely impact 

nearby public and private lands, including road construction, truck traffic, and the construction of 

oil and gas pipelines and processing facilities needed to sustain the production of oil and gas 

from well development that is the subject of this lawsuit. The aesthetic, recreational, scientific, 

educational, cultural, religious, and procedural interests of Citizen Groups and their members 

have been adversely affected and irreparably injured by the process that led to BLM’s decisions 

to approve the APDs, and by BLM’s decision to not prepare an EIS as needed to fully assess the 

environmental impacts of the issuance of the 370 APDs at issue here. These are actual, concrete 

injuries caused by Defendants’ failure to comply with mandatory duties under NEPA. A 

favorable ruling in this case would redress the harms that Citizen Groups and their members 

stand to suffer as a result of BLM’s actions.  

25. Federal Defendant DAVID BERNHARDT is sued in his official capacity as the 

Secretary of the United States Department of the Interior, and is responsible for managing the 

public lands, and resources, and public mineral estate of the United States, including lands and 

resources in New Mexico and, in that official capacity, is responsible for implementing and 

complying with federal law, including the federal laws implicated by this action.  
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26. Federal Defendant UNITED STATES BUREAU OF LAND MANAGEMENT is 

an agency within the United States Department of the Interior and is responsible managing more 

than 245 million acres of public lands in the United States and nearly 700 million acres of federal 

subsurface mineral estate, including lands and resources in New Mexico.  

27. Federal Defendant TIM SPISAK is sued in his official capacity as New Mexico 

State Director of the Bureau of Land Management, and is responsible for managing public lands 

under BLM authority, including lands and resources in New Mexico subject to the decisions at 

issue herein, in accordance with NEPA and other federal laws and regulations.  

28. Federal Defendant RICK FIELDS is sued in his official capacity as Field 

Manager of the Farmington Field Office of the U.S. Bureau of Land Management, and is 

responsible for managing public lands under BLM authority, including lands and resources in the 

Farmington Field Office administrative area subject to the decisions at issue herein, in 

accordance with NEPA and other federal laws and regulations.  

STATUTORY BACKGROUND 

I. National Environmental Policy Act 

29. NEPA is our “basic national charter for the protection of the environment.” 40 

C.F.R. § 1500.1. NEPA recognizes that “each person should enjoy a healthful environment,” and 

was enacted to ensure that the federal government uses all practicable means to “assure for all 

Americans safe, healthful, productive, and esthetically and culturally pleasing surroundings,” and 

to “attain the widest range of beneficial uses of the environment without degradation, risk to 

health or safety, or other undesirable and unintended consequences,” among other policies. 42 

U.S.C. § 4331(b). 

30. NEPA regulations explain, in 40 C.F.R. §1500.1(c), that: 
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Ultimately, of course, it is not better documents but better decisions that 
count. NEPA’s purpose is not to generate paperwork – even excellent 
paperwork – but to foster excellent action. The NEPA process is intended 
to help public officials make decisions that are based on understanding of 
environmental consequences, and take actions that protect, restore, and 
enhance the environment. 
 

31. NEPA regulations direct that “Agencies shall integrate the NEPA process with 

other planning at the earliest possible time to ensure that planning and decisions reflect 

environmental values, to avoid delays later in the process, and to head off potential conflicts.” 40 

C.F.R. § 1501.2. 

32. To accomplish this purpose, NEPA requires that all federal agencies prepare a 

“detailed statement” regarding all “major federal actions significantly affecting the quality of the 

human environment.” 42 U.S.C. § 4332(C). This detailed statement, known as an environmental 

impact statement (“EIS”), must, among other things, describe the “environmental impact of the 

proposed action,” and evaluate alternatives to the proposal.  Id. 

33. To determine whether a proposed action significantly affects the quality of the 

human environment, and whether an EIS is therefore required, regulations promulgated by the 

Council on Environmental Quality (“CEQ”) allow for preparation of an environmental 

assessment (“EA”). Based on the EA, the federal agency either concludes its analysis with a 

finding of no significant impact (“FONSI”), or goes on to prepare a full EIS. 40 C.F.R. § 1501.4. 

34. In order to “provide sufficient evidence and analysis for determining whether to 

prepare an environmental impact statement,” an EA must evaluate alternatives, including a ‘no 

action’ baseline. 40 C.F.R. § 1508.9(a)(1).  

35. CEQ regulations require that every agency prepare supplements to any previously 

completed environmental impact statements if there are “significant new circumstances or 

Case 1:19-cv-00703-WJ-JFR   Document 95   Filed 05/01/20   Page 11 of 43



 12 

information relevant to environmental concerns and bearing on the proposed action or its 

impacts.” 40 C.F.R. § 1502.9(c)(1)(ii). 

36. Federal agencies must “[m]ake diligent efforts to involve the public in preparing 

and implementing their NEPA procedures.” 40 C.F.R. § 1506.6(a). To the fullest extent possible, 

agencies must “[e]ncourage and facilitate public involvement in decisions which affect the 

quality of the human environment.” 40 C.F.R. § 1500.2(d). At a minimum, agencies must 

“[p]rovide public notice of . . . the availability of environmental documents so as to inform those 

persons and agencies who may be interested or affected.” 40 C.F.R. § 1506.6(b). “Environmental 

documents” include EISs, EAs, FONSIs, and notices of intent to prepare and/or consider EISs. 

40 C.F.R. § 1508.10. The NEPA regulations stress that “NEPA procedures must insure that 

environmental information is available to public officials and citizens before decisions are made 

and before actions are taken” and that “public scrutiny [is] essential to implementing NEPA.” 40 

C.F.R. § 1500.1(b). 

37. To ensure that agencies consider environmental impacts prior to irretrievably 

committing federal resources to a project, environmental analysis under NEPA “shall be 

prepared early enough so that it can serve practically as an important contribution to the 

decisionmaking process and will not be used to rationalize or justify decisions already made.” 40 

C.F.R. § 1502.5; see also 40 C.F.R. § 1502.2(g) (“Environmental impact statements shall serve 

as the means of assessing the environmental impact of proposed agency actions, rather than 

justifying decisions already made.”). 

II. Administrative Procedure Act 

38. The APA provides a right to judicial review to any “person suffering legal wrong 

because of agency action.” 5 U.S.C. § 702. Actions that are reviewable under the APA include 
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final agency actions “for which there is no other adequate remedy in a court.” Id. 

39. Under the APA, a reviewing court shall, inter alia, “hold unlawful and set aside 

agency action . . . found to be arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.” 5 U.S.C. § 706(2)(A). Agency actions may also be set aside in other 

circumstances, such as where the action is “without observance of procedure required by law.” 5 

U.S.C. § 706(2)(B)-(F). 

STATEMENT OF FACTS 

I. Environmental Impacts of Fracking in the Mancos Shale 

40. Hydraulic fracturing, or “fracking,” is an oil and gas drilling “stimulation” 

technique involving the high-pressure injection of large quantities of water, proppants (typically 

sand), and chemical additives into the wellbore to fracture the targeted geologic formations in 

order to enhance the release of oil and natural gas. Some variation of oil and gas stimulation has 

been used in the San Juan Basin since the 1950s. However, these early stimulation techniques 

were vastly different from the type of large-volume multi-stage fracking techniques currently 

employed. Despite the long history of fracking in the San Juan Basin, BLM’s 2003 RMP/EIS 

does not discuss, let alone analyze or mitigate, the potential cumulative impacts of hydraulic 

fracturing. 

41. As recently as BLM’s 2001 reasonably foreseeable development scenario (“2001 

RFDS”), BLM stated that horizontal fracking was theoretically possible but not then applied in 

the San Juan Basin due to poor economics. Over the last 10 years, however advances in multi-

stage and multi-zone fracking have enabled development that was previously uneconomic, 

including in the San Juan Basin. Specifically, improvements and innovations in horizontal 

drilling technology and multi-lateral hydraulic fracturing have dramatically improved the 
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economics of developing the Mancos Shale. 

42. In 2014, BLM released a final report for Reasonably Foreseeable Development 

(“RFDS”) for Northern New Mexico to capture “recent successes in the exploration and 

development for oil in U.S. shale plays,” and, in particular, increased interest in the Mancos 

Shale formation. In 2018, BLM released a new RFDS for oil and gas activities in preparation for 

the Mancos RMPA/EIS, with a baseline scenario projection of 3,200 new wells.  

43. Hydraulic fracturing of horizontal shale wells is generally performed in stages. 

Horizontal wells may range from 1,000 feet to more than 5,000 feet in lateral length. During the 

fracking process, within the horizontal portion of the wellbores, a series of charges are set 

through the producing interval to perforate the production liner and casing and create small 

fractures in the targeted oil and gas formation. A fracking fluid mixture is then injected into the 

formation, at high pressure, to create cracks or fractures. The fluids open or enlarge fractures that 

typically extend several hundred feet, but can extend more than 1,000 feet away from the well 

bore. 

44. In the first several days or weeks after fracking, the well pressure is released and a 

portion of the fracking fluid—known as “flowback”—returns to the surface of the wellbore. 

Over longer time periods, water naturally present in the targeted formation—known as 

“produced water”—continues to flow through the well to the surface. The flowback and 

produced water typically contains the injected chemicals as well as naturally occurring 

substances such as brines, heavy metals, radionuclides, and hydrocarbons. Very small quantities 

of some toxic fracking chemicals, such as benzene, are capable of contaminating millions of 

gallons of water.   

45. Horizontal fracking also requires the development of new roads, gathering 
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pipelines, and other infrastructure. Moreover, each well typically requires thousands of truck 

trips to transport the water, nitrogen, and chemicals necessary for well completion and 

subsequent disposal of flowback and produced water. 

46. There are a number of significant environmental and human health impacts 

associated with horizontal fracking, including impacts to water resources, air quality and public 

health, and climate. NEPA requires that BLM undertake a hard look analysis of these direct, 

indirect, and cumulative impacts before there are “any irreversible and irretrievable 

commitments of resources which would be involved in the proposed action should it be 

implemented.” 42 U.S.C. § 4332(2)(C)(v); see also 40 C.F.R. §§ 1501.2, 1502.5(a). 

47. BLM has recognized that “[a]s full-field development occurs [as a result of new 

horizontal drilling technology], especially in the shale oil play, additional impacts may occur that 

previously were not anticipated in the [2001] RFDS or analyzed in the current 2003 RMP/EIS, 

which will require an EIS-level plan amendment and revision of the RFDS for complete analysis 

of the Mancos Shale/Gallup Formation.” 79 Fed. Reg. 10,548 (Feb. 25, 2014). Notably: 

a.  The 2001 RFDS is not a NEPA or “environmental document” as that term 

is defined by NEPA (see 40 C.F.R. § 1508.10); and 

b.  The 2003 RMP/EIS did not take a hard look at the specific impacts of oil 

and gas development of the Mancos Shale using horizontal drilling and 

multi-stage fracking, nor did it consider alternatives specific to the 

Mancos Shale formation or protecting the environment and people living 

lands above the Mancos Shale formation. 

A. Fracking Impacts to Water Resources 

48. Fracking has significant impacts on both the quantity and quality of water 
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resources. The fracking process requires large amounts of water, a critical resource in the arid 

Greater Chaco Landscape. The 2014 RFDS predicted that operators would drill an additional 

3,960 Mancos Shale wells, requiring additional fresh water for stimulation at an average of 3.13 

acre-feet per well (1.02 million gallons).  The 2018 RFDS continued to project a mean water 

volume for fracturing horizontal wells of 1.02 million gallons per well, but also recognized that 

necessary water volumes will increase as new technology allows operators to drill longer laterals. 

The 2018 RFDS projected total water use of 2.5 billion gallons (7,672 acre-feet) of water for 

fracking the 3,200 new Mancos Shale wells projected by BLM, but this estimate is already 

outdated. BLM now projects fracking water usage of approximately 7.5 million gallons per 

horizontal well, and the EA Addenda estimates 550 million gallons (1,689 acre-feet) of total 

water usage for just the 370 wells challenged here; and 3.8 billion gallons (11,615 acre-feet) for 

full RFD development.  

49. Fracking also raises serious water quality concerns, in part because fracking fluid 

is a conglomeration of various chemicals and compounds, many of which are highly toxic. 

Although BLM points out that chemical additives typically make up just 1% of the total volume 

of fracking fluid, when millions of gallons of water are being used, the amount of chemicals per 

fracking operation is very large. For example, the EPA has noted that for a 3-million-gallon 

fracking operation, 15,000 to 60,000 gallons of chemical additives are generally used. Many of 

these fracking fluid chemicals are known to be toxic to humans and wildlife, and several are 

known to cause cancer. Toxic substances used in fracking include petroleum distillates such as 

kerosene and diesel fuel (which contain benzene, ethylbenzene, toluene, xylene, naphthalene and 

other chemicals); polycyclic aromatic hydrocarbons; methanol; formaldehyde; ethylene glycol; 

glycol ethers; hydrochloric acid; and sodium hydroxide. 
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50. Given the use of such chemicals and their presence in flowback and produced 

water, the contamination of domestic and agricultural water supplies from hydraulic fracturing is 

a serious concern. Moreover, if the wellbore is not properly sealed and cased, or its integrity is 

otherwise compromised, chemicals and other toxic substances can escape into groundwater, soil, 

or the air as they move through the well. The fracking fluid can also migrate underground, 

through natural and induced fractures, and lead to contamination of groundwater and connected 

springs. Active and abandoned wells can also serve as pathways for the migration of 

contaminants into water sources. Fracking fluid or flowback spills can occur on the surface 

during storage, transportation and/or disposal. Flowback and produced water brought to the 

surface also contain volatile organic compounds (“VOCs”) and other Hazardous Air Pollutants 

(“HAPs”), which vaporize and contribute to air pollution. 

B. Fracking Impacts to Air Quality and Public Health 

51. According to the EPA, the oil and gas industry is the largest industrial source of 

VOC emissions, a group of chemicals that contribute to ground-level ozone formation. These 

emissions include air toxics such as benzene, ethylbenzene, and n-hexane, which are “pollutants 

known, or suspected of causing cancer and other serious health effects.” The EPA reports that the 

oil and gas industry: “emits 2.2 million tons of VOCs, 130,000 tons of air toxics, and 16 million 

tons of greenhouse gases (methane) each year (40% of all methane emission in the U.S.). The 

industry is one of the largest sources of VOCs and sulfur dioxide emissions in the United States.”  

52. In recent years, San Juan Basin air quality monitoring has seen elevated levels for 

the 8-hour ozone National Ambient Air Quality Standard (“NAAQS”). Exposure to ozone is a 

serious concern as it can cause or exacerbate respiratory health problems, including shortness of 

breath, asthma, chest pain, coughing, decreased lung function and even long-term lung damage, 
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all of which can contribute to premature death. Give current pollution levels, there is no room for 

growth in emissions that contribute to these harmful levels of ozone pollution in the San Juan 

Basin, in particular nitrogen oxides (“NOX”) and VOCs. Any increase in ozone precursor 

emissions will exacerbate the negative health effects of ozone in the region. Expanded 

development into the Mancos Shale has the potential to significantly increase NOX and VOC 

emissions. San Juan County, New Mexico, has a particularly vulnerable population with high 

incidence of respiratory disease: 

San Juan County has a higher incidence of chronic lower respiratory disease 
(CLRD) comprised of chronic bronchitis, asthma, and emphysema compared to 
New Mexico or the rest of the United States. Another study found that elevated 
levels of ozone in San Juan County were linked to incidence of asthma-related 
medical visits. The study found that San Juan County Residents are 34 percent more 
likely to have asthma-related medical visits after 20 parts per billion increases in 
local ozone levels. 
 
53. Fine particulate matter (“PM2.5” or particles with a diameter of 2.5 micrometers or 

less) is another potential source of major health impacts in the San Juan Basin, of particular 

concern here because increased development leads to fugitive dust created by increased truck 

traffic on unpaved roads. PM2.5 can become lodged deep in the lungs or can enter the blood 

stream, worsening asthma and causing premature death in people with heart and lung disease. 

Even PM2.5 concentrations lower than the current NAAQS are a concern for human health. 

54. Air pollution from oil and gas operations affects lung function and is well-

documented as worsening medical conditions, including asthma and heart disease. Even short-

term exposure to both particulate matter and ozone has been scientifically linked to increased 

hospital admissions, emergency room visits, and deaths; and adverse health effects – especially 

cumulative impacts – can persist long after an acute exposure. For BLM to simply dismiss these 

health concerns as “a temporary nuisance” in its EA Addenda represents an abdication of the 
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agency’s obligation to take a hard look at the environmental and human health impacts of 

expanding oil and gas drilling in the region.  

C. Fracking Impacts to Greenhouse Gas Emissions and Climate Change 

55. The scientific consensus is clear: as a result of greenhouse gas emissions, our 

climate is rapidly destabilizing with potentially catastrophic results. Rising seas, more extreme 

heatwaves, increased drought and flooding, larger and more devastating wildfires and hurricanes, 

and other terrifying changes are now upon us, the deadly consequence of humanity’s reckless 

interference with the stability of the global climate. It is now well-established that greenhouse 

gas (“GHG”) emissions—in particular carbon dioxide and methane—from the production and 

combustion of fossil fuels, such as coal, oil, and gas, are the predominant drivers of climate 

change. Fracking for oil and gas results in significant direct, indirect, and cumulative impacts 

from GHG emissions and climate change.  

56. The western U.S. is particularly susceptible to the effects of climate change. The 

West is experiencing increasing temperatures and prolonged droughts. The impacts of these 

changes are widespread across our forests, wildlife, and communities, threatening the West’s 

resilience in the face of continued warming. These impacts also have significant importance to 

local economies that are reliant on consistent precipitation and snowfall for surface and 

groundwater recharge, agriculture, recreation, tourism, and other uses. 

1. Direct Impacts to GHG Emissions and Climate Impacts 

57. Even when the target of development is oil, hydraulic fracturing results in the 

release of associated gas, predominantly methane. As the primary ingredient of natural gas, 

methane is an energy resource that could otherwise be used to heat homes, schools, and 

businesses. Associated gas is commonly wasted through venting or flaring, as well as fugitive 
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leaks, contributing significantly to global warming. The Nobel-prize winning Intergovernmental 

Panel on Climate Change (“IPCC”) has identified the heat-trapping effect of fossil methane as 36 

times more potent than carbon dioxide over a 100-year period and 87 times more potent over a 

20-year period, underscoring the importance of keeping methane out of the atmosphere.  

58. In September 2014, scientists from the University of Michigan, NASA’s Jet 

Propulsion Laboratory, Los Alamos National Laboratory, and the California Institute of 

Technology published the results of a study of atmospheric methane concentrations in the U.S. 

The study analyzed methane concentrations at a regional scale using both space-based and earth-

based measurements. This study identified what it described as a methane “hot spot” over the 

San Juan Basin. Total oil and gas methane emissions in the San Juan Basin that have been 

reported to the U.S. EPA Greenhouse Gas Reporting Program were 330,000 metric tons for 

2012. Between 2012 and 2013, reported methane emissions grew by over 10%, with a total for 

2013 of almost 370,000 metric tons. The “hot spot” study conducted simulations of methane 

emissions for the region for 2012 to estimate what emissions rate would correspond to observed 

atmospheric methane concentrations. The simulations resulted in average methane emissions 

from all sources in the San Juan Basin of 590,000 metric tons per year, significantly exceeding 

the 330,000 metric tons of methane emissions reported to EPA. Continued expansion of Mancos 

Shale development has the potential to significantly increase methane emissions in the San Juan 

Basin even further.  

2. Indirect Impacts to GHG Emissions and Climate Change 

59. Downstream combustion of oil and gas extracted from the permitted wells 

challenged here will result in substantial GHG emissions and climate impacts. BLM projects 

downstream emissions of more than 30 million metric tons from the permitted wells over the 
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next twenty years, more than the total annual oil and gas emissions for 2017 from the entire 

BLM Mancos-Gallup planning area. Yet while BLM quantified a 20-year projection for indirect 

downstream emissions, the agency failed to analyze the significance of such emissions in the 

context of the global climate crisis.  

3. Cumulative Impacts to GHG Emissions and Climate Change 

60. BLM’s issuance of the 370 APDs at issue here did not occur in isolation, but as 

part of a broader agency-wide push to open up federal public lands for oil and gas extraction. 

BLM’s Oil and Gas Leasing Program already contributes vast amounts of GHG pollution to the 

atmosphere, posing a threat to our climate, the natural environment, and public health. According 

to a 2018 report from the U.S. Geological Survey, fossil fuel development on federal lands in 

2014 released 1.279 GtCO2 emissions or 23.7% of the nation’s CO2 emissions. Based on EPA 

data, this is the equivalent of annual greenhouse gas emissions from over 329 coal-fired power 

plants.  

61. As of 2018, BLM managed lands contained 38,147 individual oil and gas lease 

parcels, covering over 25.5 million acres of public lands, on which 96,199 active producible 

wells are drilled. BLM lands leased for oil and gas constitute an area nearly as large as all federal 

public lands within the State of New Mexico (~27 million acres).  

62. In spite of the worsening climate crisis, BLM continues to authorize the sale and 

issuance of hundreds of new federal oil and gas leases and approve thousands of new APDs on 

public lands across the Interior West without meaningfully acknowledging or fully evaluating the 

climate change implications of its actions. In 2018, BLM approved 3,388 new APDs on federal 

lands, including 1,198 within the State of New Mexico – the most of any state.  

63. In the EA Addenda, BLM acknowledges that the production of fossil fuels on 
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federal lands accounts for approximately 20% of total national GHG emissions; yet the agency 

fails to acknowledge that the development of up to 370 new wells will add to this cumulative 

total. Nor did BLM provide any context for the significance of these cumulative emissions, or 

apply available tools, as discussed below, which would benefit the decisionmaker and public in 

understanding the magnitude of such emissions. Despite BLM’s central role in facilitating fossil 

fuel production and GHG emissions, the agency arbitrarily failed to account for the cumulative 

impacts of its decisions to approve the new APDs in context of BLM’s other oil and gas 

activities.  

4. Available Tools to Assess Significance: Social Cost of Carbon and Carbon 
Budgeting 
 

A. Social Cost of Carbon 

64. In recognition of the consequences of human-caused climate change, federal 

agencies have developed a protocol for assessing the social cost of CO2 emissions. The social 

cost of carbon is “an estimate of the monetized damages associated with an incremental increase 

in carbon emissions in a given year.” Conversely, the social cost of carbon can represent “the 

value of damages avoided for a small emission reduction (i.e., the benefit of a CO2 reductions).” 

The EPA has explained: 

The [social cost of carbon protocol] is meant to be a comprehensive estimate of 
climate change damages and includes changes in net agricultural productivity, 
human health, property damages from increased flood risk, and changes in energy 
system costs, such as reduced costs for heating and increased costs for air 
conditioning. However, given current modeling and data limitations, it does not 
include all important damages. 
 

65. A federal Interagency Working Group (“IWG”)—consisting of the EPA, Center 

for Environmental Quality, Department of Energy, National Economic Council, Office of 

Management and Budget, Department of Agriculture, Department of Commerce, Department of 
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Transportation, and other agencies—has prepared estimates of the cost that carbon pollution has 

on society. The IWG prepared their first “Social Cost of Carbon” estimates in 2010. The IWG 

subsequently updated these estimates in 2013, 2015, and most recently in 2016. 

66. IWG’s Social Cost of Carbon estimates vary according to assumed discount rates 

and presumptions regarding the longevity and damages caused by carbon pollution in the 

atmosphere, which for 2020 produced a range of between $12 and $123 per metric ton of CO2. 

Accepted practice typically applies the median value ($42 per metric ton) to determine the social 

costs of a given project, although the four values provided by the IWG offer a means of 

comparing alternative courses of action. 

67. Although the Trump Administration, through Executive Order 13783, disbanded 

the IWG, the Social Cost of Carbon protocol is still accepted within the scientific community as 

a useful tool for assessing the impacts of GHG emissions. Yet BLM did not use the Social Cost 

of Carbon in assessing the climate impacts of the APD Authorizations.  

B. Carbon Budgeting 

68. Carbon budgeting is another well-established method for estimating the impacts 

of GHG emissions. A “carbon budget” offers a cap on the remaining amount of greenhouse gases 

that can be emitted while still keeping global average temperature rise below scientifically-based 

warming thresholds. 

69. The October 2018 IPCC Global Warming of 1.5°C special report provided a 

revised carbon budget, for a two-thirds chance of limiting warming to 1.5°C – a scientifically-

determined threshold above which potentially-irreversible tipping points may be reached with 

catastrophic results. This carbon budget was estimated at 420 gigatons3 (Gt) CO2 and 570 GtCO2 

                                                
3 One gigaton is equivalent to 1 billion tons. 
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depending on the temperature dataset used, from January 2018 onwards. The IPCC also 

explained the global emissions rate has increased to 42 GtCO2 per year. At this rate, the global 

carbon budget would be expended in just 10 to 14 years, underscoring the urgent need for 

transformative global action to transition from fossil fuel use to clean energy.   

70. To put these global carbon budgets in the specific context of domestic U.S. 

emissions and the United States’ obligation to reduce emissions, the United States is the world’s 

largest historic emitter of greenhouse gas pollution, responsible for 26 percent of cumulative 

global CO2 emissions since 1870, and is currently the world’s second highest emitter on both an 

annual and per capita basis. Between 2003 and 2014, approximately 25% of all United States and 

3-4% of global fossil fuel GHG emissions were attributable to federal minerals leased and 

developed by the Department of the Interior. 

71. To meet the 1.5°C target, the estimated total U.S. carbon budget (for all time) is 

25 GtCO2 to 57 GtCO2 on average, depending on the sharing principles used to apportion the 

global budget across countries. The estimated total remaining carbon budget consistent with 

limiting temperature rise to 2°C ranges from 34 GtCO2 to 123 GtCO2, depending on the sharing 

principles used. EPA estimated 6.5 GtCO2e total U.S. GHG emissions in 2017. Thus, under any 

scenario, the remaining U.S. carbon budget compatible with avoiding catastrophic climate 

change is extremely small or already expended. 

72. Not accounting for revised calculations from its 2018 report, the IPCC, in its 2014 

AR5 Synthesis Report, found that carbon emissions from burning existing fossil fuel reserves—

the known belowground stock of extractable fossil fuels—would considerably exceed both 2°C 

and 1.5°C of warming. “For the 2°C or 1.5°C limits, respectively 68% or 85% of reserves must 

remain in the ground.” The reserves in currently operating oil and gas fields alone, even with no 
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coal, would take the world beyond 1.5°C of warming. In raw magnitude, global coal, oil and gas 

resources considered currently economically recoverable contain potential greenhouse gas 

emissions of 4,196 GtCO2e, with the IPCC indicating they are as high as 7,120 GtCO2e, 

dwarfing the remaining global carbon budget.  

73. These findings—in particular by the IPCC—are echoed by other research. To 

constrain warming within the 2°C guardrail, a 2015 study found that “a third of oil reserves, half 

of gas reserves and over 80 percent of current coal reserves should remain unused from 2010-

2050.” In a 2016 analysis, Oil Change International found that burning the oil, gas, and coal in 

the world’s currently operating fields and mines would fully exhaust and exceed carbon budgets 

calibrated to constrain warming below 1.5°C or 2°C. Moreover, Oil Change International found 

that burning the reserves in currently operating oil and gas fields, excluding coal mines, would 

alone lead to warming beyond 1.5°C.  

74. Oil Change International reaffirmed this conclusion in a report released in January 

2019. Specifically, it found that using existing fossil fuel reserves would again push the world far 

beyond warming of 1.5°C and 2°C. The report also found that: 

• Between now and 2030, the United States is on track to account for 60 percent of 

world growth in oil and gas production, expanding extraction at least four times 

more than any other country. This is the time period over which climate scientists 

say global CO2 emissions should be roughly halved to stay in line with the 1.5°C 

target in the Paris Agreement. 

• Between 2018 and 2050, the United States is set to unleash the world’s largest 

burst of CO2 emissions from new oil and gas development. U.S. drilling into new 

oil and gas reserves—primarily shale—could unlock 120 GtCO2 of emissions, 
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which is equivalent to the lifetime CO2 emissions of nearly 1,000 coal-fired 

power plants. 

• If not curtailed, U.S. oil and gas expansion will impede the rest of the world’s 

ability to manage a climate-safe, equitable decline of oil and gas production. 

Under an illustrative 1.5°C pathway for oil and gas taken from the IPCC, U.S. 

production would exhaust nearly 50 percent of the world’s total allowance for oil 

and gas by 2030 and exhaust more than 90 percent by 2050. 

75. BLM did not utilize carbon budgeting analysis to assess the climate impacts of the 

APD Authorizations.  

II. BLM’s Oil and Gas Planning and Management 

76. Oil and gas development is only one of the multiple uses managed in accord with 

the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. §§ 1701 et seq. FLPMA, 

in 43 U.S.C. § 1732(b), provides that, “[i]n managing the public lands,” BLM “shall, by 

regulation or otherwise, take any action necessary to prevent unnecessary or undue degradation 

of the lands.” FLPMA, in 43 U.S.C. § 1701(a)(8), further provides that BLM must manage the 

public lands:  

[I]n a manner that will protect the quality of scientific, scenic, historical, ecological, 
environmental, air and atmospheric, water resource, and archeological values; that, 
where appropriate, will preserve and protect certain public lands in their natural 
condition, that will provide food and habitat for fish and wildlife and domestic 
animals; and that will provide for outdoor recreation and human occupancy and 
use. 
 
77. BLM manages onshore oil and gas development through a three-phase process. 

Each phase is distinct, serves distinct purposes, and is subject to distinct rules, policies, and 

procedures. 

78. In the first phase of oil and gas development, BLM prepares a Resource 
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Management Plan (“RMP”) for a particular area of public lands. RMPs are prepared in 

accordance with FLPMA and FLPMA’s planning regulations, 43 C.F.R. §§ 1600 et seq., with 

additional guidance from BLM’s Land Use Planning Handbook (H-1601-1) (hereafter “BLM 

Handbook”). An RMP anticipates and limits present and future use of public lands and 

associated resources by establishing management priorities, as well as guiding and constraining 

BLM’s implementation-stage management. With respect to oil and gas leasing decisions, the 

RMP determines which lands containing federal minerals will be open to leasing and under what 

general conditions. 

79. Underlying BLM’s assumptions regarding the pace and scope of oil and gas 

development for the duration of the RMP is a reasonably foreseeable development scenario 

(“RFDS”). An RFDS is not a NEPA or “environmental document” as that term is defined by 

NEPA. 40 C.F.R. § 1508.10. 

80. The BLM Handbook provides that “[t]he determination whether to amend or 

revise an RMP based on new proposals, circumstances, or information depends on (1) the nature 

of new proposals, (2) the significance of the new information or circumstances, (3) specific 

wording of the existing land use plan decisions, including any provisions for flexibility, and (4) 

the level and detail of the NEPA analysis.” The existence of any of these circumstances 

“suggests the need to revisit existing decisions and/or the NEPA analysis.” 

81. BLM is further required to supplement its RMP/EIS if BLM makes substantial 

changes to the proposed action that are relevant to environmental concerns, or if there are 

significant new circumstances or information that are relevant to environmental concerns and 

bear on the proposed action or its impacts. 40 C.F.R. §§ 1502.9(c)(1)(i), (ii). 

82. In the second phase of oil and gas development, BLM identifies the boundaries 
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for lands it will offer for sale and proceeds to sell and execute leases for those lands through a 

lease sale. Leases are sold in accordance with 43 C.F.R. §§ 3120 et seq. 

83. After a lease is issued, BLM may impose conditions of approval (“COAs”) that 

are delimited by the terms and conditions of the lease.  

84. The third phase of oil and gas development occurs once a lease is issued, where 

the lessee is required to submit an application for permit to drill (“APD”), which the BLM must 

approve before the lessee may drill a well.  

85. NEPA allows BLM to tier oil and gas decisionmaking at the APD phase to an 

analysis completed in an overarching RMP/EIS. 40 C.F.R. § 1508.28. Where specific issues in 

subsequent oil and gas decisionmaking processes are not covered in the RMP/EIS, BLM cannot 

tier to the RMP/EIS. In such a case, a site-specific NEPA analysis must be prepared which 

includes analysis of all relevant impacts. 

86. The BLM Handbook offers guidance regarding BLM’s decisionmaking process at 

this final stage of oil and gas development, and provides that:  

upon receipt of a proposal to develop an oil and gas field, the BLM would evaluate 
the proposal for conformance with the RMP. If the proposal is consistent with the 
reasonably foreseeable development analyzed in the RMP/EIS and the proposal is 
consistent with the RMP decisions, changes to the RMP/EIS are probably not 
necessary. In this instance, the BLM would work with the lease holders to obtain 
appropriate site-specific information, then prepare an activity-level EA or EIS to 
approve some or all of the wells in the field and set the stage for subsequent 
application for permit to drill approvals. . . .  
 
If the proposal exceeds the reasonably foreseeable development analyzed in the 
current RMP/EIS, a new reasonably foreseeable development scenario and NEPA 
analysis supplementing the RMP/EIS would be warranted. If the proposal exceeds 
and is substantially different from the reasonably foreseeable development 
analyzed in the RMP/EIS, and the new NEPA analysis could reasonably be 
expected to result in changes to RMP decisions, a plan amendment may also be 
warranted. 
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III. BLM’s 2003 Resource Management Plan and 2001 Reasonably Foreseeable 
Development Scenario 
 
87. In 2001, BLM released a 20-year Reasonably Foreseeable Development Scenario 

(“2001 RFDS”) to support BLM’s decisionmaking for the then pending Resource Management 

Plan (“2003 RMP”) for the Farmington Field Office.  

88. While BLM used the 2001 RFDS in the 2003 RMP decisionmaking process to 

project fluid mineral development for the New Mexico portion of the San Juan Basin, the RFDS 

is not a NEPA document subject to public comment and does not provide any analysis of 

environmental impacts for the projected development. The goal of the RFDS was simply to 

“determine the subsurface development supported by geological and engineering evidence, and 

to further estimate the associated surface impact of this development in terms of actual wells 

drilled.” 

89. With respect to development of the Mancos Shale, the 2001 RFDS provided: 

“existing Mancos Shale and Gallup Sandstone reservoirs are approaching depletion and are 

marginally economic. Most are not currently considered candidates for increased density 

development or further enhanced oil recovery operations. It is anticipated that many 

Mancos/Gallup wells will need to be plugged within the term of this RFD.”  

90. The 2001 RFDS mentioned horizontal drilling as a possibility but ultimately 

dismissed it as not feasible:  

Horizontal drilling is possible but not currently applied in the San Juan Basin due 
to poor cost to benefit ratio. If horizontal drilling should prove economically and 
technically feasible in the future, the next advancement in horizontal well 
technology could be drilling multi-laterals or hydraulic fracturing horizontal 
wells…. These techniques are currently complex and costly, and therefore typically 
inappropriate for most onshore U.S. reservoirs. Comprehensive engineering and 
geologic research will be required in the near future in order for these techniques 
to become viable within the 20-year time frame anticipated by this RFD. 
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91. The 2001 RFDS did consider the possibility of future production from the Mancos 

Shale, but stated that such development “would likely be achieved through addition of behind-

pipe reserves in new and existing Dakota wells rather than drilling of new Mancos-specific 

wells,” concluding that, over the 20-year life of the 2001 RFDS it was possible that 300 

exploration and development wells targeting Mancos Shale/Gallup Sandstone would be drilled 

using conventional vertical drilling techniques. However, the RFDS went on to explain that due 

to the commingling of multiple zones into a single well and further reductions to account for the 

proportion of wells on BLM’s federal lands, the potential for up to 300 Mancos Shale wells was 

necessarily reduced to a maximum upside well count of 180 Mancos Shale wells.  

92. The prospect of developing the Mancos Shale was so remote at the time that the 

2003 RMP/EIS was issued it did not quantify or analyze potential Mancos Shale development at 

all, let alone consider alternatives to assess whether and how this development should proceed. 

In fact, nowhere in the 2003 RMP/EIS does BLM even mention the Mancos Shale. Nor does the 

2003 RMP/EIS mention or analyze the type of horizontal drilling and hydraulic fracturing 

technology necessary to develop Mancos Shale. The public therefore had no opportunity during 

the 2003 RMP/EIS process to understand or provide input to help shape whether and how the 

Mancos Shale would be developed. 

IV. BLM’s Pending RMP Amendment and EIS to Address Fracking of Mancos Shale 
 

93. On February 25, 2014, BLM posted a Federal Register Notice of Intent to prepare 

an RMP Amendment and EIS (“Mancos RMPA/EIS”) for the Farmington Field Office, 79 Fed. 

Reg. 10,548 (Feb. 25, 2014), which provided in part: 

The RMP amendment is being developed in order to analyze the impacts of 
additional development in what was previously considered a fully developed oil 
and gas play within the San Juan Basin in northwestern New Mexico.  
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Subsequent improvements and innovations in horizontal drilling technology and 
multi-stage hydraulic fracturing have enhanced the economics of developing this 
[Mancos Shale/Gallop Formation] stratigraphic horizon. 
 
As full-field development occurs, especially in the shale oil play, additional impacts 
may occur that previously were not anticipated in the RFD or analyzed in the 
current 2003 RMP/EIS, which will require an EIS-level plan amendment and 
revision of the RFD for complete analysis of the Mancos Shale/Gallup Formation.  
 
94. On or about May 28, 2014, Citizen Groups submitted scoping comments to BLM 

regarding the Mancos RMPA/EIS. These scoping comments included extensive technical 

information, reports, and legal analysis regarding critical resources, issues, and alternatives 

necessary for consideration in BLM’s decisionmaking process.  

95. Among the issues they raised, Citizen Groups identified BLM’s duty to suspend 

oil and gas leasing and development targeting the Mancos Shale pending completion of the 

Mancos RMPA/EIS, identifying the inherent prejudice and limitation of alternatives to the 

ultimate decision that would result from such action.  

96. Citizen Groups further identified BLM’s requirement to take a “hard look” at the 

cumulative impacts of Mancos Shale development and the need to consider impacts to certain 

resource values, including methane emissions and waste, water resources, and the resulting 

impacts on living communities. 

97. On or about October 27, 2014, Citizen Groups submitted to BLM supplemental 

comments on the Mancos RMPA/EIS and a second request for the BLM to institute a 

moratorium on ongoing approvals of APDs authorizing horizontal fracking of the Mancos Shale. 

98. Specifically, Citizen Groups identified BLM’s inability to “tier” project-level 

APD analyses targeting Mancos Shale to the underlying 2003 RMP/EIS because that document 

did not analyze the impacts of such development or consider alternatives designed to assess 

whether and how that development should proceed. Citizen Groups also noted that the 2003 
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RMP/EIS did not analyze, amongst other things, impacts to air quality or surface and 

groundwater from horizontal drilling and multi-stage fracking in Mancos Shale, thereby 

precluding BLM’s approval of drilling permits targeting Mancos Shale. 

99. BLM subsequently reinitiated the scoping process for the Mancos RMPA 

“specific to the extension of analysis in that EIS to BIA decision-making where BIA manages 

mineral leasing and associated activities in the RMPA Planning Area.” 81 Fed. Reg. 72,819 (Oct. 

21, 2016). 

100. On February 20, 2017 Citizen Groups submitted a second round of scoping 

comments to BLM. 

101. In May 2017 BLM issued a scoping report for the Mancos RMPA/EIS. 

102. On February 28, 2020, BLM issued its draft Mancos RMPA/EIS for public 

comment. To date, BLM has not finalized the Mancos RMPA/EIS.  

V. BLM’s EA Addenda  

103. On May 7, 2019, the United States Court of Appeals for the Tenth Circuit issued a 

decision in Diné C.A.R.E. v. Bernhardt, 923 F. 3d 831 (10th Cir. May 7, 2019), holding that 

BLM violated NEPA for failing to consider cumulative impacts prior to its authorization of 

hundreds of drilling permits within the Mancos Shale Formation. The Tenth Circuit remanded 

the case to the District Court with instructions to vacate the associated APDs for the EAs 

contained in the record, and to “remand those EAs to the BLM to conduct a proper NEPA 

analysis.” Id. at 859. 

104. On August 1, 2019, Citizen Groups filed their original Petition for Review of 

Agency Action in this litigation, (ECF No. 1), challenging BLM’s inadequate NEPA analysis for 

up to 255 APDs, all of which suffer from the same deficient cumulative analysis as the permits 
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vacated by the Tenth Circuit in Diné C.A.R.E. v. Bernhardt.  

105. On December 9, 2019, BLM notified Citizen Groups and the Court that the 

agency had published on its website 82 separate EA Addenda and updated draft FONSIs to 

supplement APD approvals, including for the 32 EAs originally challenged by Citizen Groups. 

ECF No. 82.  

106. On January 6, 2020, Citizen Groups submitted comments to BLM regarding the 

82 separate EA Addenda and draft FONSIs, raising each of the issues brought forward in this 

Amended and Supplemented Petition for Review of Agency Action.   

107. On January 31, 2020, the parties jointly moved the Court to stay the proceedings 

to allow BLM to finalize the EA Addenda and for the parties to review them, discuss their 

impact on Citizen Groups’ original claims, and determine how to proceed. ECF No. 90. The 

Court granted the joint motion to stay on February 4, 2020. ECF No. 91.  

108. On February 14, 2020, BLM finalized the EA Addenda and signed new FONSIs 

for each of the 82 EAs challenged here, covering up to 370 APDs. On or about February 19, 

2020, BLM published the final EA Addenda and signed FONSIs on its website. 

109. On April 1, 2020, the parties submitted a Joint Status Report, informing the Court 

of Citizen Groups’ belief that inadequacies remain in BLM’s NEPA analysis and their intention 

to proceed with this litigation through this Amended and Supplemented Petition for Review of 

Agency Action. ECF No. 93.  

110. BLM’s EA Addenda fail to fully correct the NEPA deficiencies in the original 

individual EAs for the APDs challenged here.  

111. Before issuing new FONSIs, BLM failed to take a hard look at the direct, indirect, 

and cumulative impacts on water resources from development of the individual APDs when 

Case 1:19-cv-00703-WJ-JFR   Document 95   Filed 05/01/20   Page 33 of 43



 34 

added to other development in the Greater Chaco Landscape, as projected by BLM’s 2018 

RFDS. Despite quantifying potential fracking water usage in the EA Addenda, BLM failed to 

analyze potential impacts on water resources, including aquifer overdraft and declining 

groundwater levels, impacts to springs and surface waters, and risks of contaminating both 

surface and groundwater resources.  

112. Before issuing new FONSIs, BLM failed to take a hard look at the direct, indirect, 

and cumulative impacts on air quality and public health from development of the individual 

APDs when added to other development in the Greater Chaco Landscape, as projected by BLM’s 

2018 RFDS. BLM arbitrarily concluded that emissions of criteria pollutants would not have 

significant impacts on air quality or public health, based on its erroneous assumption that 

impacts would only pose a “temporary nuisance for those living near the oil and gas 

development,” and “would not pose a risk to human health (including cancer) because there 

would be no long-term exposure to elevated levels of toxic air pollutants.” To the contrary, 

decades of oil and gas development across the Greater Chaco Landscape have significantly 

impacted the air quality and public health outcomes of residents and visitors to the area; while 

scientific evidence shows that even short-term exposure to air pollutants from oil and gas 

development can pose substantial risks to human health.  

113. Before issuing new FONSIs, BLM failed to take a hard look at the direct, indirect, 

and cumulative impacts on GHG emissions and climate change from development of the 

individual APDs when added to other development in the Greater Chaco Landscape, as projected 

by BLM’s 2018 RFDS. BLM confused quantification of GHG emissions with analysis of the 

climate impacts of such emissions, and failed to use readily available tools for assessing the 

significance of GHG emissions, including the social cost of carbon analysis and carbon 
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budgeting. BLM further failed to provide a reasonable explanation for its decision not to use 

such available and useful tools.  

FIRST CLAIM FOR RELIEF 

(Violation of NEPA – Failure to Analyze the Direct, Indirect, and Cumulative Impacts of 
Foreseeable Mancos Shale Wells) 

 
114. The allegations made in all preceding paragraphs are re-alleged and incorporated 

by this reference.  

115. Pursuant to NEPA and NEPA’s implementing regulations, BLM must take a hard 

look at the direct, indirect, and cumulative environmental consequences of a proposed action. 42 

U.S.C. §§ 4332(2)(C)(i)-(v); 40 C.F.R. §§ 1502.14(a), 1502.16, 1508.7, 1508.8, and 1508.14.  

116. BLM is required to provide a hard look analysis of these impacts before there are 

“any irreversible and irretrievable commitments of resources which would be involved in the 

proposed action should it be implemented.” 42 U.S.C. § 4332(2(c)(v); see also 40 C.F.R. §§ 

1501.2, 1502.5(a). 

117. Direct, indirect, and cumulative impacts from the APD Authorizations include 

impacts to water quantity and quality from fracking, impacts to air quality and public health, and 

impacts to GHG emissions and climate change, from the drilling, fracking, and operations of the 

370 challenged APDs, from downstream combustion of extracted oil and gas, and from the 

combined impacts of the APD authorizations with other past, present, and reasonably foreseeable 

development.  

118. BLM arbitrarily failed to take a hard look at the direct, indirect, and cumulative 

impacts of the APD authorizations, in violation of NEPA.  
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SECOND CLAIM FOR RELIEF 

(Violation of NEPA and APA – Predetermination of NEPA Analysis, Failure to Issue a New 
Decision) 

 
119. The allegations made in all preceding paragraphs are re-alleged and incorporated 

by this reference.  

120. Under NEPA’s implementing regulations an environmental analysis “shall be 

prepared early enough so that it can serve practically as an important contribution to the 

decisionmaking process and will not be used to rationalize or justify decisions already made.” 40 

C.F.R. § 1502.5 (emphasis added). 

121. BLM’s NEPA Handbook echoes this mandate, noting that “[s]upplementation is 

not appropriate when new information or changed circumstances arise after the Federal action 

has been implemented. If the new information or changed circumstances impedes the use of the 

EIS for subsequent tiering for future decision-making, prepare a new EIS or EA and incorporate 

by reference relevant material from the old EIS.” BLM NEPA Handbook, Section 5.3.2 

(emphasis added).   

122. In issuing the EA Addenda and new FONSIs, BLM expressly did not reconsider 

its prior decisions to approve the challenged APDs, but simply sought “to update the analysis for 

resources potentially inadequately covered in the original analysis.” Accordingly, BLM had 

already committed itself to approving issuance of the APDs prior to preparing the EA Addenda 

or finalizing the new FONSIs, and the agency refused to reevaluate that commitment.  

123. BLM’s after-the-fact analysis contained within the EA Addenda failed to take a 

hard look at the environmental impacts of additional oil and gas development or meaningfully 

inform the public or the decision-maker, but instead only served to “rationalize or justify 

decisions already made,” in violation of 40 C.F.R. § 1502.25.  
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124. By failing to reconsider the APD approvals at issue here and issue a decision 

record either affirming or denying issuance of challenged APDs, BLM unlawfully predetermined 

the outcome of the 82 separate EA Addenda and new FONSIs, thereby violating NEPA’s 

prohibition on irreversible and irretrievable commitments of resources prior to completing 

required environmental analyses.  

THIRD CLAIM FOR RELIEF 

(Violation of NEPA – Failure to Consider a No Action Alternative) 
 

125. The allegations made in all preceding paragraphs are re-alleged and incorporated 

by this reference.  

126. In order to “provide sufficient evidence and analysis for determining whether to 

prepare an environmental impact statement,” an EA must evaluate a legitimate ‘no action’ 

baseline. 40 C.F.R. § 1508.9(a)(1).  

127. Before finalizing the EA Addenda or issuing the new FONSIs, BLM failed to 

consider a “no action” alternative to allow for a comparative assessment of the impacts of 

approving the challenged APDs.  

128. BLM’s failure to consider a “no-action alternative” as part of the EA Addenda 

prior to signing the new FONSIs was arbitrary, capricious, and in violation of NEPA. 

FOURTH CLAIM FOR RELIEF 

(Violation of NEPA – Failure to Provide a Convincing Statement of Reasons Justifying 
Decision to Forego Preparation of an EIS) 

 
129. The allegations made in all preceding paragraphs are re-alleged and incorporated 

by this reference.  
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130. BLM’s original approval and issuance of the challenged APDs and its separate 

decisions to issue new FONSIs and not prepare an EIS constitute major federal actions under 

NEPA.  

131. BLM does not have to prepare an EIS where it has demonstrated that the proposed 

action “will not have a significant effect on the human environment[.]” 40 C.F.R. § 1508.13. To 

assess whether or not an impact is significant, BLM must consider the “context and intensity” of 

the impact. 40 C.F.R. § 1508.27. 

132. Development of the challenged APDs could significantly impact water resources, 

water quality, air quality, public health, and climate. NEPA therefore requires BLM to identify 

such impacts and assess their context and intensity on the record to support the agency’s 

decisions to forego an EIS.  

133. BLM failed to adequately evaluate the context and intensity of the environmental 

impacts resulting from its decisions to issue FONSIs and approve the APDs challenged herein, 

pursuant to NEPA. BLM also failed to provide convincing statements of reasons justifying its 

decisions to forego an EIS analyzing the impacts of the 370 APDs challenged herein, as required 

by NEPA.  

134. Because BLM failed to provide a convincing statement of reasons on the record 

justifying its decisions to forego preparation of an EIS, BLM’s actions were arbitrary, capricious, 

and abuse of discretion, in excess of statutory authority and limitations, short of statutory right, 

and not in accordance with the law and procedures required by law. 5 U.S.C. §§ 706(2)(A), (C), 

(D). 

RELIEF REQUESTED 
 
WHEREFORE, Plaintiff Citizen Groups respectfully request that this Court: 
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A. Declare that BLM’s APD authorizations allowing development of hundreds of 

new wells in the Mancos Shale area without an analysis of the direct, indirect, and cumulative 

impacts of those wells on resources such as water resources, air quality, public health, and 

climate violate NEPA; 

B. Vacate BLM’s approvals of the challenged APD Authorizations; 

C. Enjoin BLM from approving any pending or future APDs that permit horizontal 

drilling or hydraulic fracturing in the Mancos Shale formation pending completion of a Final 

Environmental Impact Statement fully analyzing the cumulative impacts of oil and gas activities 

in the Greater Chaco region or an Environmental Assessment and FONSI providing a legally 

adequate determination that those fully considered cumulative impacts are somehow not 

significant; 

D. Retain continuing jurisdiction of this matter until BLM fully remedies the 

violations of law complained of herein; 

E. Award the Citizen Groups their fees, costs, and other expenses as provided by 

applicable law; 

F. Provide any further relief that the Court views as just and equitable. 

    
 
 
 Respectfully submitted this 1 day of May 2020, 
 
 
     /s/ Kyle J. Tisdel                         

Kyle J. Tisdel 
WESTERN ENVIRONMENTAL LAW CENTER  
208 Paseo del Pueblo Sur, Suite 602  
Taos, New Mexico 87571    
(p) 575.613.8050     
tisdel@westernlaw.org  
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/s/ Allyson Beasley                 
Allyson Beasley 
WESTERN ENVIRONMENTAL LAW CENTER 
208 Paseo del Pueblo Sur, Suite 602 
Taos, New Mexico 87571 
(p) 575.751.0351 x133 
(p) 405.229.0634 
beasley@westernlaw.org 
 
Counsel for Plaintiffs 
 
/s/ Daniel L. Timmons      
Daniel L. Timmons 
WILDEARTH GUARDIANS  
301 N. Guadalupe Street, Suite 201 
Santa Fe, NM  87501 
(p) 505.570.7014 
dtimmons@wildearthguardians.org 
 
/s/ Samantha Ruscavage-Barz  
Samantha Ruscavage-Barz 
WILDEARTH GUARDIANS 
301 N. Guadalupe Street, Suite 201 
Santa Fe, NM 87501 
(p) 505.401.4180 
sruscavagebarz@wildearthguardians.org  

  
Counsel for Plaintiff WildEarth Guardians 

 
/s/ Karimah Schoenhut    
Karimah Schoenhut (D.C. Bar No. 1028390) 
(appearing by association with Federal Bar  
member Kyle J. Tisdel pursuant to L.R. 83.3(a)) 
SIERRA CLUB  
50 F Street NW, 8th Floor 
Washington DC 20001 
(p) 202.548.4584 
karimah.schoenhut@sierraclub.org 
 
Counsel for Plaintiff Sierra Club 
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Appendix A 
 

Final Agency Actions Challenged Herein: 
APDs Relying on the EA Addenda, the Following EAs, and Associated FONSIs 

 
2014  
 
DOI-BLM-NM-F010-2014-0063-EA 
DOI-BLM-NM-F010-2014-0064-EA 
DOI-BLM-NM-F010-2014-0091-EA 
DOI-BLM-NM-F010-2014-0100-EA 
DOI-BLM-NM-F010-2014-0124-EA 
DOI-BLM-NM-F010-2014-0147-EA 
DOI-BLM-NM-F010-2014-0157-EA 
DOI-BLM-NM-F010-2014-0163-EA 
DOI-BLM-NM-F010-2014-0164-EA 
DOI-BLM-NM-F010-2014-0171-EA 
DOI-BLM-NM-F010-2014-0176-EA 
DOI-BLM-NM-F010-2014-0179-EA 
DOI-BLM-NM-F010-2014-0188-EA 
DOI-BLM-NM-F010-2014-0199-EA 
DOI-BLM-NM-F010-2014-0201-EA 
DOI-BLM-NM-F010-2014-0220-EA 
DOI-BLM-NM-F010-2014-0221-EA 
DOI-BLM-NM-F010-2014-0225-EA 
DOI-BLM-NM-F010-2014-0238-EA 
DOI-BLM-NM-F010-2014-0239-EA 
DOI-BLM-NM-F010-2014-0242-EA 
DOI-BLM-NM-F010-2014-0243-EA 
DOI-BLM-NM-F010-2014-0251-EA 
DOI-BLM-NM-F010-2014-0267-EA 
DOI-BLM-NM-F010-2014-0273-EA 
DOI-BLM-NM-F010-2014-0285-EA 
DOI-BLM-NM-F010-2014-0295-EA 
DOI-BLM-NM-F010-2014-0147-EA 
 
2015 
DOI-BLM-NM-F010-2015-0004-EA  
DOI-BLM-NM-F010-2015-0080-EA  
DOI-BLM-NM-F010-2015-0142-EA  
DOI-BLM-NM-F010-2015-0148-EA  
DOI-BLM-NM-F010-2015-0161-EA  
DOI-BLM-NM-F010-2015-0163-EA  
DOI-BLM-NM-F010-2015-0166-EA 
DOI-BLM-NM-F010-2015-0220-EA  
DOI-BLM-NM-F010-2015-0222-EA  

DOI-BLM-NM-F010-2015-0225-EA 
 
2016 
DOI-BLM-NM-F010-2016-0003-EA 
DOI-BLM-NM-F010-2016-0006-EA 
DOI-BLM-NM-F010-2016-0007-EA 
DOI-BLM-NM-F010-2016-0054-EA 
DOI-BLM-NM-F010-2016-0208-EA 
DOI-BLM-NM-F010-2016-0210-EA 
DOI-BLM-NM-F010-2016-0212-EA 
DOI-BLM-NM-F010-2016-0229-EA 
DOI-BLM-NM-F010-2016-0234-EA 
DOI-BLM-NM-F010-2016-0243-EA 
DOI-BLM-NM-F010-2016-0251-EA 
DOI-BLM-NM-F010-2016-0252-EA 
DOI-BLM-NM-F010-2016-0260-EA 
DOI-BLM-NM-F010-2016-0003-EA 
 
2017  
DOI-BLM-NM-F010-2017-0010-EA 
DOI-BLM-NM-F010-2017-0011-EA 
DOI-BLM-NM-F010-2017-0015-EA 
DOI-BLM-NM-F010-2017-0017-EA 
DOI-BLM-NM-F010-2017-0018-EA 
DOI-BLM-NM-F010-2017-0028-EA 
DOI-BLM-NM-F010-2017-0029-EA 
DOI-BLM-NM-F010-2017-0036-EA 
DOI-BLM-NM-F010-2017-0038-EA 
DOI-BLM-NM-F010-2017-0039-EA 
DOI-BLM-NM-F010-2017-0040-EA 
DOI-BLM-NM-F010-2017-0042-EA 
DOI-BLM-NM-F010-2017-0050-EA 
DOI-BLM-NM-F010-2017-0057-EA 
DOI-BLM-NM-F010-2017-0058-EA 
DOI-BLM-NM-F010-2017-0085-EA 
DOI-BLM-NM-F010-2017-0091-EA 
DOI-BLM-NM-F010-2017-0095-EA 
DOI-BLM-NM-F010-2017-0103-EA 
DOI-BLM-NM-F010-2017-0115-EA 
DOI-BLM-NM-F010-2017-0010-EA 
DOI-BLM-NM-F010-2017-0126-EA 
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2018  
DOI-BLM-NM-F010-2018-0007-EA 
DOI-BLM-NM-F010-2018-0007-EA 
DOI-BLM-NM-F010-2018-0016-EA 
DOI-BLM-NM-F010-2018-0017-EA 
DOI-BLM-NM-F010-2018-0032-EA 
DOI-BLM-NM-F010-2018-0035-EA 

DOI-BLM-NM-F010-2018-0042-EA 
DOI-BLM-NM-F010-2018-0047-EA 
DOI-BLM-NM-F010-2018-0063-EA 
DOI-BLM-NM-F010-2018-0103-EA 
DOI-BLM-NM-F010-2018-0007-EA 
 
2019 
DOI-BLM-NM-F010-2019-0047-EA 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 1, 2020, I filed the foregoing AMENDED AND 
SUPPLEMENTED PETITION FOR REVIEW OF AGENCY ACTION electronically through 
the CM/ECF system which caused all parties or counsel to be served by electronic means as 
more fully reflected on the Notice of Electronic Filing. 
 
         
 /s/ Daniel L. Timmons     
 Daniel L. Timmons 

 Counsel for Plaintiff WildEarth Guardians 
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