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DISTRICT COURT, BROOMFIELD COUNTY, COLORADO 

17 DesCombes Drive 

Broomfield, CO 80020 

 
▲

  COURT USE ONLY  
▲

 

PLAINTIFFS:  

WildEarth Guardians,  

Residents Rights, 

DEFENDANTS:  

City and County of Broomfield,  

Broomfield City Manager Charles Ozaki, in his official capacity,  

Extraction Oil & Gas, Inc.  

Attorneys for Extraction Oil & Gas, Inc.: 

Ghislaine G. Torres Bruner, #47619, gbruner@polsinelli.com 

Philip W. Bledsoe, #33606, pbledsoe@polsinelli.com  

Bennett L. Cohen, #26511, bcohen@polsinelli.com 

POLSINELLI PC 

1401 Lawrence Street, Suite 2300 

Denver, CO 80202 

(303) 572-9300 

Case No. 2018CV30316 

Division/Courtroom:  B 

EXTRACTION’S POST-TRIAL MOTION FOR C.R.S. § 13-17-102 FEES INCURRED 

LITIGATING EXTRACTION’S STATUS AS A DEFENDANT  

 

Defendant Extraction Oil & Gas, Inc. (“Extraction”), through counsel, Polsinelli PC, and 

pursuant to C.R.C.P. 121 § 1-22(2) and C.R.S. § 13-17-102, requests an award of its fees 

incurred litigating the narrow issue Extraction’s status as a defendant and right to defend its 

interests in this action.  While Extraction does not concede that any aspect of Plaintiffs’ lawsuit 

was substantially justified, Plaintiffs’ refusal to acknowledge that Extraction was a defendant, 

and their attempt to prevent Extraction from defending its interests in this action, was so clearly 

frivolous and vexatious as to unquestionably merit a fee award. 

I. CONFERRAL 

Counsel for Extraction conferred with counsel for Plaintiffs on May 28, 2019.  Plaintiffs 

oppose this motion. 
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II. BACKGROUND 

Lawsuits by self-appointed environmental activists to shut down any and all oil and gas 

development have become, for better or worse, part of the fabric of American jurisprudence.  

The fact that such lawsuits have become so commonplace does not mean that they have any legal 

merit.  Such lawsuits are often simply attempts to achieve through litigation what the self-

appointed activists failed to achieve in an open political process.  The legal theory is often 

secondary and its merit unimportant.  The goal of these self-appointed activists is to stop or 

discourage oil and gas development by filing lawsuits continuously and as many as possible to 

attempt to impact or cripple industry and investments. 

That is case here.  As amply detailed in the briefing in both this action and prior 

Broomfield Way action (The Broomfield Way, et al, v. City and County of Broomfield, et al, no. 

17CV30213), the question of whether and how Broomfield should allow oil and gas 

development was debated openly and vigorously for years, culminating in an October 2017 vote 

by the Broomfield City Council to enter into the Operating Agreement with Extraction.  The 

Broomfield Way lawsuit and this lawsuit both sought to achieve through litigation what the 

activist plaintiffs could not achieve through the political process.   

The core theory of the Broomfield Way lawsuit was that the political process somehow 

violated Colorado’s Open Meetings Law; but the lengthy process was in fact thoroughly open, 

and that lawsuit went nowhere.   

The core theory of the current lawsuit was that the Plaintiffs supposedly know better than 

Broomfield’s City Manager how to administer city contracts, so the Court should order 

Broomfield to administer the Operator Agreement the way Plaintiffs claim is best (i.e. not at all).  

This theory was meritless, and was correctly dismissed at the Rule 12 stage.  Both the 
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Broomfield Way lawsuit and the instant lawsuit lacked substantial justification – i.e. they were 

substantially groundless, frivolous and/or vexatious.   

But Extraction appreciates that courts may be loath to impose fee awards against 

environmental activists, and may view dealing with meritless environmental litigation as part of 

an operator’s cost of doing business.  Extraction therefore did not seek C.R.S. § 13-17-102 fees 

in the Broomfield Way action; and Extraction might have chosen to forgo fees in this action as 

well. But one aspect of Plaintiffs’ litigation was so far beyond the pale as to demand a C.R.S. § 

13-17-102 fee motion: Plaintiffs’ position that Extraction should not even be allowed to defend 

its interests in this lawsuit that sought to shut down Extraction’s multi-million dollar Project.   

Extraction therefore requests its fees incurred in litigating Plaintiffs’ frivolous and 

vexatious position that Extraction was an “interested party” but not a defendant in this action 

entitled to defend its interests.  

III. ARGUMENT 

A. Legal Standards for C.R.S. § 13-17-102 fee awards 

The Court is familiar with the standards for awarding fees against a party for taking a 

position that lacks substantial justification.  C.R.S. § 13-17-102(4) provides: 

The court shall assess attorney fees if, upon the motion of any party or the court 

itself, it finds that an attorney or party brought or defended an action, or any part 

thereof, that lacked substantial justification or that the action, or any part thereof, 

was interposed for delay or harassment or if it finds that an attorney or party 

unnecessarily expanded the proceeding by other improper conduct, including, but 

not limited to, abuses of discovery procedures available under the Colorado rules 

of civil procedure.... As used in this article, “lacked substantial justification” 

means substantially frivolous, substantially groundless, or substantially vexatious. 

(emphases added) 
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A legal position is frivolous if the proponent can present no rational argument based on 

the evidence or law in support of it.  Western United Realty, Inc. v. Isaacs, 679 P.2d 1063, 1069 

(Colo. 1984); Schmidt Constr. Co. v. Becker-Johnson Corp., 817 P.2d 625, 627 (Colo.App. 

1991).  The mere fact that an argument is novel is not sufficient to avoid an award of attorneys 

fees under C.R.S. § 13-17-102.  See Layton Constr. Co., Inv. v. Shaw Contract Flooring Servs., 

Inc., 409 P.3d 602, 611 (Colo.App. 2016) (awarding fees on appeal despite fact that appeal 

raised “novel” issues).  Rather, the standard is whether the legal authorities are so clearly 

contrary to a party’s position that there can be no good faith argument in support of the party’s 

position.  Id.   

A vexatious claim is one brought or maintained in bad faith to annoy or harass, and may 

include conduct that is arbitrary, abusive, stubbornly litigious or disrespectful of truth.  Bockar v. 

Patterson, 899 P.2d 233, 235 (Colo.App. 1994). 

The court can allocate payment of a fee award among the offending attorneys and parties, 

jointly or severally, as it deems just.  C.R.S. § 13-17-102(3).  

B. Plaintiffs’ positions opposing Extraction’s right to defend its interests. 

This lawsuit, like the Broomfield Way lawsuit before it, sought to shut down Extraction’s 

multi-million dollar oil and gas development Project in Broomfield.  Both lawsuits attacked 

Extraction’s real property rights and contract rights.  There can be no question that Extraction 

was entitled to defend its interests in these lawsuits.  

The Court so ruled in the Broomfield Way lawsuit.  When the Broomfield Way plaintiffs 

sued Broomfield to void Extraction’s Operator Agreement and enjoin the Project, the Court 

correctly ruled that Extraction was an indispensable party that must be joined.  The Broomfield 

Way, et al, v. City and County of Broomfield, et al, no. 17CV30213, 1/7/2018 Order at 19 
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(“Because a potential remedy before the Court is the voiding of [Extraction’s Operator 

Agreement with Broomfield], should the [Open Meeting Law Claim] claim be sufficiently 

proven, Extraction is an indispensable party ….”). 

Like the prior Broomfield Way action, this action also sought to shut down Extraction’s 

Project.  Specifically, Plaintiffs’ complaint sought a declaration voiding the Comprehensive 

Drilling Plan implementing Extraction’s Operator Agreement, and a permanent injunction 

“precluding further development under the Operating Agreement.”  Complaint p. 25, prayer for 

relief ¶¶ 1 and 5.   Extraction therefore had to be named as a defendant.  Additionally, counsel 

for Plaintiffs in this action (Katherine Merlin) was counsel for plaintiffs in the prior Broomfield 

Way action, and therefore knew that Extraction had to be named as a defendant. 

Plaintiffs’ complaint in this action named Extraction as a party, but chose to describe 

Extraction as an “interested party” rather than a defendant.  See Complaint caption, ¶ 5.   

When Extraction moved to dismiss the complaint, as a defendant is entitled to do, 

Plaintiffs responded that Extraction could not seek dismissal because it was not a defendant; that 

Extraction would have to intervene first before it could move to dismiss; and that Plaintiffs 

would oppose Extraction’s intervention.  See Plaintiffs’ 12/4/2018 response at 1-3.
1
  Extraction’s 

reply explained that Extraction clearly was a defendant: it was a named party, it had been served, 

and the complaint sought relief against it.  See Extraction’s 12/14/2018 reply in support of 

motion to dismiss at 1-3.   

                                                 
1
 Counsel discussed Extraction’s status in conferral on the motion to dismiss, where 

counsel for Extraction explained just how meritless they viewed Plaintiffs’ position that 

Extraction was not entitled to defend its interests. 
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In an abundance of caution, Extraction also filed a motion to intervene, which Plaintiffs 

opposed as promised.  Extraction’s motion to intervene explained that even though it was plainly 

a defendant and therefore did not have to intervene, the criteria for both mandatory and 

permissive intervention were easily satisfied.  See Extraction’s 12/14/2018 motion to intervene.   

Plaintiffs’ opposition to intervention argued that Extraction’s interests were either not 

threatened, or were adequately represented by Broomfield.  See Plaintiff’s 12/21/2018 

opposition.  Plaintiffs argued that Extraction offered no legal analysis that  Broomfield had not 

already provided – even though Extraction had advanced and developed arguments for dismissal 

that Broomfield did not (and which the Court relied upon in its order dismissing Plaintiffs’ 

lawsuit, such as the legal effect of the no-third-party-beneficiary provision in the Operator 

Agreement).  Id.  Plaintiffs also argued that Broomfield would necessarily represent Extraction’s 

interests appropriately because Broomfield was afraid of being sued by Extraction.  Id. at 6-7.  

Plaintiffs offered no authority suggesting that a party adequately represents the interests of a 

nonparty for intervention purposes where the party reluctantly acquiesces to the nonparty’s 

position due to fear of being sued.   

C. Plaintiffs’ arguments that Extraction had no right to defend its interests were 

frivolous and vexatious. 

Plaintiffs’ opposition to Extraction’s participation as a defendant in this action easily 

satisfies the standards for substantially frivolous and substantially vexatious.   

Extraction was obviously a defendant – not a mere “interested party.”  While 

“interested party” might be an appropriate status in other situations, it was obviously not 

applicable here.  This lawsuit attacked Extraction’s real property and contract rights by seeking 

to enjoin Extraction’s Project.  The lawsuit therefore had to name Extraction as a defendant.  
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When a plaintiff names a party, seeks relief against that party, and serves that party, the party is a 

defendant.  That’s civil procedure 101.  No Colorado law recognizes an “interested party” status 

for this situation.  Plaintiff’s decision to name Extraction as an “interested party” that supposedly 

had no right to participate in the action and defend its interests was therefore frivolous. 

Extraction had to be a defendant under the Broomfield Way analysis and order. 

Next, Plaintiffs knew that they had to name Extraction as a defendant because the Court had 

ruled on this precise issue in the prior Broomfield Way action.  As noted, Plaintiffs here were 

represented by the same attorney that represented the Broomfield Way plaintiffs, and knowledge 

of counsel is imputed to the client. E.g. Gray v. Blake, 283 P.2d 1078, 1080 (Colo. 1955) 

(knowledge of the agent is imputed to the principal); Jehly v. Brown, 2014 COA 39 ¶ 17, 327 

P.3d 351, 354 (2014) (same).   

Parties do not have to intervene.  Further, Plaintiffs’ position that Extraction had to first 

intervene in order to defend the lawsuit was frivolous.  Extraction had been named as a party, 

had been served, and the complaint sought relief against it.  Parties to an action need not 

intervene in an action where they are already named parties in order to participate.  C.R.C.P. 24, 

19 and 20.  Again, this is civil procedure 101. 

Demanding but then opposing intervention was frivolous.  By demanding that 

Extraction intervene and then opposing that intervention, Plaintiffs took the truly astonishing 

position that Extraction had no right to respond to Plaintiffs’ lawsuit to permanently enjoin and 

shut down Extraction’s multi-million dollar Project; and that Extraction was required to sit by on 

the sidelines and trust Broomfield to defend its interests.
2
  That position was frivolous. 

                                                 
2
 Extraction had the option of letting Broomfield defend this lawsuit, but such a course 
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All of Plaintiffs’ specific arguments opposing intervention were frivolous and/or 

vexatious.  When required to articulate their position for why Extraction should not be permitted 

to defend its interests, Plaintiffs made the following arguments:   

 Plaintiffs argued that Extraction “itself is not threatened by this litigation.”  Plaintiffs’ 

12/21/2018 opposition at 3.  That was obviously untrue, since Plaintiffs sought to enjoin 

the Project.  This false statement was disrespectful of the truth, and thus vexatious. 

 Plaintiffs argued that a “side by side comparison of the two motions to dismiss reveals 

that the broad arguments are substantively identical,” so Extraction added nothing to 

Broomfield’s arguments and need not be permitted to defend its interests.  Id. at 4.  That 

position was contradicted by actual the dismissal briefing, where Extraction developed 

arguments that Broomfield did not, and which the Court relied upon.  The Court can 

review the two motions to dismiss to confirm that they raised many non-overlapping 

arguments; and that similar arguments were developed differently.  For reference, 

attached as Exhibit 1 is a color-coded chart summarizing the different arguments for 

dismissal developed by Broomfield and Extraction.
3
  

 Plaintiffs also took the position that Broomfield could be counted on to adequately 

represent Extraction’s interest out of fear, since Broomfield could be legally liable to 

Extraction if Broomfield failed to adequately defend the Project against Plaintiffs’ attack.  

Plaintiffs’ 12/21/2018 opposition at 1, 4-6.  Plaintiffs offered no support for this novel, 

counterintuitive, and plainly frivolous position.   No offense to Broomfield, but this fear-

of-liability argument is like defending a malpractice claim with the argument that the 

malpractice defendant’s performance had to be competent because the defendant knew he 

could be sued for malpractice if it wasn’t.   

In sum, while all of Plaintiffs’ legal positions in this action generally lacked substantial 

justification (as evidenced by the Rule 12 dismissal), Plaintiffs’ opposition to Extraction’s 

participation as a defendant was so plainly frivolous and vexatious that there can be no question 

that a C.R.S. § 13-17-102 award is warranted for at least this narrow aspect of the litigation.  

There is simply no way for Plaintiffs to defend their position that they could sue to shut down 

                                                                                                                                                             

could have put the entire multi-million Project at risk.   

3
 For example, Broomfield’s motion to dismiss briefly mentioned the no-third-party-

beneficiary argument, while Extraction’s motion to dismiss developed that argument in detail 

and with extensive authority.  The Court correctly invoked this law in dismissing the action.   
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Extraction’s multi-million dollar Project, but Extraction could not defend its interests from 

Plaintiffs’ attack. 

D. Fees sought 

Attached as Exhibit 2 is a fee affidavit from Ghislaine G. Torres Bruner, Extraction’s 

lead counsel in this litigation.  Per the affidavit, Extraction incurred $15,108.00 in litigating the 

issue of Extraction’s right to defend its interests in this action, including the intervention 

briefing.
4
  The affidavit attaches a spreadsheet showing counsel’s time entries devoted to this 

issue.  Per the affidavit, all of this work was reasonable and necessarily incurred in countering 

Plaintiffs’ frivolous and vexatious positions regarding Extraction’s status as a defendant and 

right to defend its interests.  The amount sought does not include any of the fees incurred in 

preparing this motion for fees. 

IV. CONCLUSION 

Extraction does not invoke C.R.S. § 13-17-102 lightly.  Extraction also appreciates that 

courts may be loath to impose fee awards against environmental activists and/or their counsel.  

For that reason, Extraction did not seek 13-17-102 fees in the Broomfield Way litigation, and 

seeks them in this action only for the part of the litigation devoted to dealing with Plaintiffs’ 

exceptionally frivolous and vexatious position that Extraction was not permitted to defend its 

interests in this multi-million dollar oil and gas development project, but was supposed to sit by 

and watch from the sidelines. 

                                                 
4
 That amount was certainly justified by the magnitude of Plaintiffs’ claims, which sought 

to halt and dismantle an oil and gas development project in which Extraction had already 

invested tens of millions of dollars, and which Extraction planned to invest many times more as 

it progressed. 
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WHEREFORE, Extraction requests that the Court award it $15,108 in fees pursuant to 

C.R.S. § 13-17-102, and enter a judgment for this amount in favor of Extraction and jointly and 

severally against Plaintiffs WildEarth Guardians and Residents Rights and their counsel 

Katherine L.T. Merlin and James Daniel Leftwich. 

DATED:  May 28, 2019.      Respectfully submitted, 

 

/s/ Ghislaine G. Torres Bruner  

Ghislaine G. Torres Bruner 

Philip W. Bledsoe 

Bennett L. Cohen 

POLSINELLI PC 

1401 Lawrence Street, Suite 2300 

Denver, CO 80202 

Telephone:  (303) 572-9300 

Attorneys for Extraction Oil & Gas, Inc.  

 

CERTIFICATE OF SERVICE 

 

I hereby certify that on May 28, 2019, the foregoing document was served to all parties in 

this action via Colorado Courts E-Filing. 

      /s/ Polsinelli PC    


