
	

	

 
 

December 21, 2018 
 

Bureau of Land Management 
Little Snake Field Office 
C/O Jennifer Maiolo 
455 Emerson Street 
Craig, Colorado 81625 
jmaiolo@blm.gov  
 
By Electronic Mail 
 
 
Re: Comments on the Environmental Assessment for Peabody Energy’s (Twentymile 

Coal, LLC) Lease-by-Application at Foidel Creek Mine, Federal Coal Lease COC-
78449 

 
Dear Ms. Maiolo:  
 
 WildEarth Guardians (“Guardians”) submits the following comments on the United 
States Department of the Interior Bureau of Land Management Environmental Assessment 
(“EA”) for Peabody Energy’s subsidiary, Twentymile Coal, LLC, (“Peabody”) proposed Lease-
by-Application (“LBA”) for the Foidel Creek Mine in Routt County, Colorado, federal coal lease 
COC-78449.1 Peabody requests this LBA to expand its mining operations into the Wolf Creek 
seam to obtain an additional 640 acres at the Foidel Creek mine within this existing mine permit 
boundary (C-1982-056).   
 
 The proposed LBA would authorize the mining of approximately 4.6 million tons of 
publicly-owned coal. The approval of this LBA would extend the life of Foidel Creek mine by an 
additional 2 years, continuing the mining of about 3.84 million tons of recoverable coal per year. 
The lease, if approved, would expand the mine’s life from 9 years to 11. EA at 1. The approval 
of this lease and subsequent mining operations would produce 108.7 million metric tons of CO2-
equivalent emissions over the additional years of mining. EA at 35. On the contrary, the 
disapproval of this LBA would mean that Foidel Creek mine would continue to operate and mine 
coal until its reserves run out in 9 years.  
 

Here, BLM’s process to approve an additional coal lease for the Foidel Creek Mine is 
particularly egregious. Peabody seeks the lease to enable the company to begin extracting from a 
brand-new coal seam, the Wolf Creek seam, which is deeper and contains coal of questionable 

																																																								
1 BLM, Environmental Assessment for the Peabody Twentymile Coal LLC Lease-by-Application COC78449, at 1, 
(2018). 
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quality. The BLM has never fully analyzed the impacts of mining the Wolf Creek seam, nor has 
the BLM fully analyzed the impacts of Peabody’s associated new mining plan.2 In fact, for every 
federal coal lease approved for the Foidel Creek Mine, the BLM has only addressed mining of 
the Wadge seam.3 This is very disconcerting because mining the new Wolf Creek Seam may 
likely pose numerous new and significant environmental concerns. In particular, mining the Wolf 
Creek Seam would appear to pose impacts related to subsidence, air and water quality, and to 
overall environmental impacts from to coal production. BLM’s estimates of leased reserves 
within the Foidel Creek Mine permit area appear to be based on estimates from the Wadge seam 
and do not reflect the full scope of potential mining that may occur in the Wolf Creek seam. 
Given this, the BLM has no basis to move forward with the proposed lease application until it 
completes a rigorous environmental impact statement that completely analyzes and assesses this 
new and significant change in the mining operations at the Foidel Creek Mine. Without a full 
assessment of the impacts of mining the Wolf Creek Seam, any decision made subsequently is a 
blind one, and simply does not meet the standards imposed by NEPA and its regulations. 

 
Notably, the BLM has never prepared an EIS that fully addresses the impacts of coal 

combustion at Hayden and other power plants, coal transport, coal processing, nor coal waste.   
The BLM consistently tiers to a 1980 EIS, which is so outdated that cannot possibly serve to 
demonstrate the potential impacts of current mining operations in this region. Despite this 
incomplete analysis, the BLM has blindly issued numerous leases and modifications for Foidel 
Creek. The Foidel Creek is a massive mine and the BLM is obligated to fully analyze its impacts 
according to NEPA. 

 
Finally, the BLM failed to analyze and assess the climate change impacts that would 

result from approving the lease and extending both the life of the coal mining operations, as well 
as the attendant reasonably foreseeable coal burning operations at the Hayden power plant and 
other coal-fired power plants. The BLM fails to provide a meaningful analysis of the climate 
damages that the increased emissions will cause. The BLM misleads the public in its 
determinations that 108.7 million metric tons of greenhouse gas emissions is “insignificant”, and 
especially as it compares it to global emissions.4 EA at 35. If the BLM had appropriately applied 
the social cost of carbon, as suggested in scoping comments, the BLM would have found that 
climate impacts would have topped $6 billion.5 In no way can this amount of climate damage 
considered “insignificant.” Additionally, the BLM misleads the public by monetizing the 
positive economic impacts while blatantly failing to monetize the negative environmental 
impacts. Without a proper comparison, the BLM has failed to provide information to evidence its 
eventual decision.  

 
Moreover, it seems that BLM’s actual reporting of emissions is flawed. Specifically, the 

																																																								
2 Approved by the State of Colorado as Permit Revision No. 10.  
3 See e.g., 73 Fed. Reg. 64,981 (Oct. 31, 2008), “Notice of Competitive Coal Lease Sale Officer,” in which the BLM 
states, “The coal resource to be offered consists of recoverable coal reserves in the TCC Wadge seam[.]” 
4 Characterizing an annual contribution of greenhouse gas emissions downstream as 1.6% of U.S. emissions 
misleadingly makes the climate impacts appear small and insignificant. 
5 See Interagency Working Group on the Social Cost of Greenhouse Gases, Technical Update of the Social Cost of 
Carbon (2016), finding that an increase in emissions under this new lease would equate to about $60, accounting for 
inflation, which, multiplied by the amount of CO2-e (108 million metric tons) released by the additional years of 
mining at Foidel Creek, would equal approximately $6 billion.  
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BLM must explain how it calculated its greenhouse gas emissions that will be emitted directly, 
indirectly, and downstream for the proposed project. While it does calculate these emissions as 
108.7 million metric tons of CO2e, the calculation seems to be incorrect. EA at Appendix C, p. 
20. The BLM states that it calculated GHG emissions based on the heat input the modification 
coal, “4,679,000 tons, at a heat content of 12,680 British thermal units (Btu) per pound.” It 
further states that it calculated emissions under “the assumption that approximately 80% 
(3,743,200 tons) of the coal proposed in the LBA is saleable and is combusted downstream over 
a 2-year period.” Id. Using BLM’s own numbers, this calculation of downstream emissions 
cannot be reproduced, causing us to believe that a serious mathematical error has been made. 
Additionally, the BLM inaccurately calculates the coal production as 8 million tons of 
recoverable coal. EA at 9. If Peabody assumes that Foidel Creek will produce 3,743,200 tons of 
coal over two years, for each year, the total amount of recoverable coal would actually be 
7,486,400 tons of coal, not 8 million tons of coal. EA at 24. This BLM must correct these 
deficiencies and release a new EA with an additional public comment period so that the public 
may analyze the new emissions results. 
 
 Guardians urge BLM to halt its review, or to disapprove of the LBA; the BLM has a 
myriad of reasons to do so. The Foidel Creek mine is the largest mine in Colorado and expanding 
it further poses serious significant impacts to the environment without real analysis. While the 
mine continues to expand, the BLM continues to fail to properly scrutinize Peabody’s operations. 
BLM must reject the preparation of an EA and move to conduct a full EIS, consistent with § 
102(2)(C) of NEPA. See 42 U.S.C. § 4332(2)(C).  
 

1. This Lease is Not in the Public Interest 
 

BLM’s authority conveys full discretion upon the agency to reject this coal leasing. 
Specifically, Congress intended the Mineral Leasing Act (“MLA”) “to provide for a more 
orderly procedure for the leasing and development” of coal the United States owns, while 
ensuring its development “in a manner compatible with the public interest.” Northern Cheyenne 
Tribe v. Hodel, 851 F.2d 1152, 1156 (9th Cir. 1988) (citation omitted). As this coal lease is not 
compatible with the public interest, BLM  has full authority to not recommend this lease.  

 
Coal consumption in the United States has reached its lowest point in 39 years, according 

to federal data. The U.S. Energy Information Administration (“EIA”) predicts the amount of coal 
used nationwide this year will be the least consumed since 1979.6 An export boom has helped 
some mining companies fend off the decline, but overall coal production will likely complete the 
year at an approximate total of 756 million tons, 18 million tons less than in 2017.7 In the past 
decade, 529 of 1,470 coal-fired power plants nationwide closed. About 35 percent of electricity 
came from gas in 2018, compared with 28 percent from coal.8 Coal production keeps suffering as 

																																																								
6 Coal consumption will be 691 million tons in 2018, 4 percent less than last year and 44 percent less than the U.S. 
peak in 2007, according to EIA. 
7 See Storrow, B., “Coal Use Continues to Decline in the U.S.”, Scientific American, (Dec. 5, 2018), available at: 
https://www.scientificamerican.com/article/coal-use-continues-to-decline-in-the-u-s/, attached as Exhibit 1.  
8 See Kemp, J., “U.S. power producers’ coal consumption falls to 35-year low: Kemp”, Reuters, (Sept. 26, 2018), 
available at: https://www.reuters.com/article/us-usa-coal-kemp/us-power-producers-coal-consumption-falls-to-35-
year-low-kemp-idUSKCN1M61ZX, attached as Exhibit 2.  
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a result despite a surge in exports that defied previous EIA predictions.9 Moody’s Investor 
Service believes the coal industry is simply being out-paced by renewables and is no longer 
economically feasible.10 An additional 4 GW of coal power is slated to retire next year, EIA 
forecast predicts mining production will drop again in 2019, down to 729 million tons. Id. Based 
on these numbers, which continue to provide evidence that coal is on the decline, it cannot be 
stated that there is a great demand for coal in the United States. Simply put, production of coal-
fired energy is not in the public interest. 

 
Not only is this lease not in the public interest, it is unnecessary. Here, this lease is sought 

to keep Peabody’s business interests and investments afloat. While this is called a “competitive” 
lease, it is competitive in name-only. The EA states that it would be “unlikely” that a third party 
would come forward to big on the tract based on the economic investment required. EA at 8. 
Additionally, the BLM states that the only “logical access” is from Peabody’ existing adjacent 
leases and underground mine with its associated coal handling and processing surface facilities.” 
Id. To that end, this lease application is put forth only to benefit a single corporate entity, 
Peabody. The LBA process here has become a mere formality, instead providing a fair bidding 
process for our nation’s natural resources. The BLM does not need to do Peabody’s bidding and 
has ample reason to consider it not in the public interest.  

 
Finally, BLM’s NEPA analysis must address the significant controversy11 caused by 

historic undervaluation of coal in coal leases, coal company evasions of public royalties, and the 
failure to adequately value coal exports.12 To that end, where coal production is then sold at 
rock-bottom prices, that lease cannot be considered to be in the public interest. Where royalties 
are reduced, that lease cannot be considered to be in the public interest.13  

 
 

2. BLM Must Conduct a Full Environmental Impact Statement Analysis  
 
We are additionally extremely concerned BLM has prepared an EA. A full EIS, not an 

EA, is required here to analyze the significant impacts of past, present, and reasonably 
foreseeable future impacts in the region as a result of the proposal. BLM must prepare an 

																																																								
9 See Knickmeyer, E., Daly, M., “US coal consumption drops to lowest level since 1979,” AP News, (Dec. 4, 2018), 
available at: https://www.apnews.com/2b47b6773d6d4e6aae638610180c1f98, attached as Exhibit 3.  
10 See Davenport, C., “Coal is on the Way Out at Electric Utilities, Not Matter What Trump Says”, The New York 
Times, (Apr. 5, 2017), available at: https://www.nytimes.com/2017/04/05/business/dealbook/coal-utilities-
regulation-trump.html, attach as Exhibit 4.  
11 The fact that this controversy exists is a significance factor under NEPA and in itself, a reason for preparation of 
an EIS under 40 C.F.R. § 1508.27(b)(4). 
12 See Williams-Derry, C., Sightline Institute, Unfair Market Value: By Ignoring Exports, BLM Underprices Federal 
Coal (2014), attached as Exhibit 5; Squillace, M., The Tragic Story of the Federal Coal Leasing Program, 27 
Natural Res. & Env’t No.3 (2013); Gov’t Accountability Office, Coal Leasing: BLM Could Enhance Appraisal 
Process, More Explicitly Consider Coal Exports, and Provide More Public Information, GAO-14-140 (Dec. 2013); 
Office of the Inspector General, Coal Management Program, U.S. Department of the Interior (June 2013); Sanzillo, 
T., “The Great Giveaway: An Analysis of the United States’ Long-term Trend of Selling Federally-Owned Coal for 
Less than Fair Market Value” (2012). 
13 See Blair, L., “Twentymile Coal seeks royalty reduction from state with Craig, Moffat County support”, Craig 
Daily Press, (July 27, 2017), available at: https://www.craigdailypress.com/news/twentymile-coal-seeks-royalty-
reduction-from-state-with-craig-moffat-county-support/, attached as Exhibit 6.  
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independent analysis of the effects of coal mining for the Foidel Creek lease. While an EIS is 
clearly required given that the BLM has never prepared an EIS for mining at Foidel Creek, has 
not adequately analyzed and assessed the impacts of mining the Wolf Creek coal seam, and has 
inappropriately piecemealed past leasing approvals and overlooked cumulative impacts and 
similar actions, the agency is also compelled to prepare an EIS based on its own guidance and 
NEPA requirements.  
 

a. BLM’s Decision to Issue an EA is Unsupported by NEPA 
 
There are several issues with BLM’s decision to issue an EA in an effort to avoid 

preparing its own EIS. First, this decision is not supported by Interior Department NEPA 
regulations, which state: 

 
An environmental assessment may be prepared, and a finding of no significant 
impact reached, for a proposed action with significant effects, whether direct, 
indirect, or cumulative, if the environmental assessment is tiered to a broader 
environmental impact statement which fully analyzed those significant effects.  

 
43 C.F.R § 46.140.  
 

Here, an EIS is necessary, given the BLM’s piecemeal approach to approving new coal 
leases for Foidel Creek. The proposed lease application comes on the heels of a 2016 
modification of coal lease COC-54608, a 2012 modification of coal lease COC-72980, the 2012 
approval of coal lease COC-74219 (the “Wadge Seam” lease), the 2009 approval of coal lease 
COC-72980, the 2005 approval of coal lease COC-67514, and approvals of additional leases and 
lease modifications prior to 2005. For every lease and lease modification, the BLM has prepared 
EA's, not EIS’s; the agency is inappropriately segmenting its review under NEPA and therefore 
failing to account for the impacts occurring at the Foidel Creek Mine. 

 
Even in the last EA for the modification of coal lease COC-54608, the BLM tiered to a 

1980 EIS that addressed leasing in the broader Green River-Hams Fork coal production region. 
This EIS analyzed the leasing of coal tracts in Northwest Colorado and South Central Wyoming. 
EA at 5. This nearly 40-year-old EIS cannot possibly serve to demonstrate that the BLM has 
adequately analyzed and assessed the present-day impacts of mining at Foidel Creek such that a 
finding of no significant impact would be warranted.  

 
While agencies are encouraged to tier to an earlier prepared EIS, “to eliminate repetitive 

discussions of the same issues and to focus on the actual issues ripe for decision at each level of 
environmental review,” an EA cannot perform this function. 40 C.F.R. § 1502.20. As further 
described in CEQ regulations, “[ti]ering” refers to the coverage of general matters in broader 
environmental impact statements […] with subsequent narrower statements or environmental 
analyses[…] incorporating by reference the general discussions and concentrating solely on the 
issues specific to the statement subsequently prepared. 40 C.F.R. § 1508.28. CEQ regulations 
further specify when agencies must update their environmental analyses in response to changed 
conditions. Specifically, agencies must prepare a supplemental impact statement when there exist 
“significant new circumstances or information relevant to environmental concerns and bearing 



	 6	

on the proposed action or its impacts.” 40 C.F.R. § 1502.9(c)(1)(ii) (2017). Thus, to meet its 
NEPA obligations, an agency must consider the cumulative impacts of a proposed action, see id. 
§ 1508.25(a), and generally cannot rely on an outdated analysis to support its actions, see id. § 
1502.9(c)(1)(ii). This exact issue is what was discussed in the recent D.C. Circuit case, Western 
Organization of Resource Councils and Friends of the Earth v. Ryan Zinke, No. 15-5294 (D.C. 
Cir. 2018). In Western Organization, the court considered whether NEPA imposed a duty to 
supplement an EIS and whether the agency’s failure to do so was actionable. The court rules that 
in a challenge to specific leasing decisions on the ground that the EIS prepared in support of any 
such decision fails to satisfy NEPA’s mandate to consider the cumulative environmental impacts 
of leasing, NEPA compels agencies to include a complete environmental analysis in its proposal 
for any new federal action. Id. Here, the BLM is compelled to complete the same full analysis.  
 

Here, BLM must deny any coal lease by application that is not consistent with applicable 
regulations or that, for environmental or other reasons, would be contrary to the public interest. 
See 43 C.F.R. § 3425.1-8(a). As it stands, the BLM has no basis for approval given its 
deficiencies under NEPA. At this point, it is clear that the BLM cannot ensure that lease approval 
would comply with applicable regulations and cannot demonstrate that approval would be in the 
public interest. The completion of an EA, here, represents a fundamental misunderstanding of 
NEPA, and is further indicative of a larger shell game strategy that seeks to blindly approve coal 
development on public lands without conducting any actual NEPA analysis of impacts, at any 
stage, to the detriment of other resources. 
 

Accordingly, BLM must deny the proposal. If the agency decides to move forward to 
consider the proposed lease anyway, we request the agency, at a minimum, address the following 
flaws in its analysis.  

 
b. An EIS is Warranted Because the Impacts are Significant  
 

An EIS is required when a major federal action “significantly affects the quality of the 
human environment.” 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.4. A federal action “affects” the 
environment when it “will or may have an effect” on the environment. 40 C.F.R. § 1508.3; 
Airport Neighbors Alliance v. U.S., 90 F.3d 426, 429 (10th Cir. 1996). Similarly, the Ninth 
Circuit has held that an EIS must be prepared if “substantial questions are raised as to whether a 
project […] may cause significant degradation to some human environmental factor.” Idaho 
Sporting Cong. v. Thomas, 137 F.3d 1146, 1149-50 (9th Cir. 1998) (citations omitted). To trigger 
this requirement a “ ‘plaintiff need not show that significant effects will in fact occur,’ [but 
instead] raising ‘substantial questions whether a project may have a significant effect’ is 
sufficient.” Id. 
 

Here, there are significant impacts related to the mining of the Foidel Creek that have 
never been considered. Expanded mining poses significant direct, indirect, and cumulative 
impacts to air quality, water quality, and special status species in the region. Further, the EA 
unfortunately falls short of adequately addressing several potentially significant impacts related 
to the mining of the Foidel Creek lease, including a number of potentially significant impacts. 
Accordingly, in addition to the reasons above, tiering would not be allowed in this instance. 
Given this, an EIS must be prepared, not a EA.  
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BLM’s own NEPA manual indicates that “approval of any mining operation where the 

area to be mined, including any area of disturbance, over the life of the mining plan is 640 acres 
or larger in size” normally requires the preparation of an EIS. Here, the lease by application 
requests approval for a 640-acre coal lease, which is meant to facilitate mining of the lease area 
and more. BLM’s guidance is bolstered by Interior Department directives, which state that 
approval of mining requires an EIS where “[t]he environmental impacts of the proposed mining 
operations are not adequately analyzed in an earlier environmental document covering the 
specific leases or mining activity,” “[t]he area to be mined is 1280 acres or more, or the annual 
full production level is 5 million tons or more,” and “[m]ining and reclamation operations will 
occur for 15 years or more.” 516 DM 13.4(A)(4).  

 
Here, although the proposed lease is 640 acres in size, it appears the lease is meant to 

facilitate mining across a much larger area, indicating an EIS is certainly necessary. In fact, 
under Peabody’s latest permit revision, the area permitted for mining under the company’s new 
Wolf Creek seam mining plan is more than 22,000 acres. Further, it appears that mining and 
reclamation operations for the broader Wolf Creek mining plan would be longer than 15 years. 
Given that the environmental impacts of mining have not been adequately analyzed in earlier 
NEPA documents, there is no basis for concluding an EIS is not required for this major proposal.  
 

Furthermore, it appears that the proposed action poses significant impacts in terms of 
context and intensity, mainly with regards to the direct, indirect, and cumulative effects upon 
wildlife and wildlife habitat, endangered species, water quality, air quality, climate, and 
economic sustainability. The BLM is therefore obligated under NEPA to prepare an EIS for the 
proposed coal lease to address these significant impacts. If the BLM decides not to prepare an 
EIS, it must demonstrate that there will be no significant impacts. If mitigation measures are 
relied upon to make a finding of no significant impact, the BLM must provide an analysis 
demonstrating that such mitigation measures will be implemented and will effectively prevent 
significant impacts.  

 
Ultimately, NEPA’s point is “not better documents but better decisions.” 40 C.F.R. § 

1500.1(c). The law goes on to say: 
 
NEPA’s purpose is not to generate paperwork—even excellent paperwork—but to 
foster excellent action. The NEPA process is intended to help public officials make 
decisions that are based on understanding of environmental consequences, and take 
actions that protect, restore, and enhance the environment.  
 

Id. If the BLM has properly analyzed this proposal, the analysis would have included a “full and 
fair discussion” of the effects of the proposed action, including those on the “affected region, the 
affected interests, and the locality.” 40 C.F.R. §§ 1502.1, 1508.27(a). NEPA similarly requires 
agencies to perform a supplemental analysis “if significant new circumstances or information 
relevant to environmental concerns and bearing on the proposed action or its impacts” arise 
during the NEPA review. 40 C.F.R. § 1502.9(c)(1)(ii). Here, new circumstances have developed 
in the process since the last EIS was completed, namely, the cumulative impacts have widened in 
the region, and the mining operations have turned to a completely new coal seam.  
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Finally, a project may require an EIS if its effects are “likely to be highly controversial.” 

40 C.F.R. § 1508.27(b)(4). Increasing methane and carbon dioxide emissions by expanding coal 
mining into federal lands is particularly controversial at this time, as doing so may interfere with 
efforts to meet our international climate commitments and could make it impossible to keep 
global warming limits within manageable thresholds.  
 

If BLM decides to continue to process the proposed LBA, despite the legal barriers, we 
request the Agency address the following issues: 
 

3. The EA Fails to Fully Analyze and Assess the Direct and Indirect Impacts of Mining  
 
The EA falls short of adequately addressing a number of potentially significant  

impacts related to the mining. NEPA is our “basic national charter for protection of the 
environment.” 40 C.F.R. § 1500.1(a). The law requires federal agencies to fully consider the 
environmental implications of their actions, considering “high quality” information, “accurate 
scientific analysis,” “expert agency comments,” and “public scrutiny,” prior to making decisions. 
Id. at 1500.1(b). The U.S. Supreme Court has called the disclosure of impacts the “key 
requirement of NEPA” and held that agencies must “consider and disclose the actual 
environmental effects” of a proposed project in a way that “brings those effects to bear on [an 
agency’s] decisions.” Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 96 (1983). NEPA 
regulations require agencies to provide “a clear basis for choice among options by the 
decisionmaker and the public.” 40 C.F.R. § 1502.14. 
 

To fulfill the goals of NEPA, federal agencies are required to analyze the “effects” of 
their actions on the human environment in an EIS. 40 C.F.R. § 1502.16(d). To this end, BLM  
must analyze the “direct,” “indirect,” and “cumulative” effects of its actions, and assess their 
significance. 40 C.F.R. §§ 1502.16(a), (b), and (d). Courts have repeatedly concluded that an 
environmental impact statement must disclose relevant climate effects. As the Ninth Circuit has 
held: “[T]he fact that climate change is largely a global phenomenon that includes actions that 
are outside of [the agency’s] control […] does not release the agency from the duty of assessing 
the effects of its actions on global warming within the context of other actions that also affect 
global warming.” Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 
1172, 1217 (9th Cir. 2008); see also Border Power Plant Working Grp. v. U.S. Dep’t of Energy, 
260 F. Supp. 2d 997, 1028-29 (S.D. Cal. 2003) (failure to disclose project’s indirect carbon 
dioxide emissions violates NEPA). 

 
Unfortunately, as described in detail below, the EA fails to adequately describe air 

quality impacts, climate impacts, and other related direct and indirect impacts that will occur 
from the mining, transportation, and combustion of Foidel Creek coal. Therefore, BLM must 
fully analyze and assess the surface impacts of mining the proposed lease, specifically:  
 

a. Impacts to Air Quality  
 
 BLM was required to sufficiently analyze and address impacts to air quality related to the 
combustion of coal from the Foidel Creek, and failed to do so. However, without undertaking a 
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full analysis, there is no way to determine whether these impacts would indeed be insignificant 
(or “minor and short term”). BLM was required to fully analyze and assess direct, indirect, and 
cumulative impacts to air quality, including impacts to air quality in the context of all NAAQS, 
prevention of significant deterioration (“PSD”) increments for Class I and II areas, and visibility 
impacts to Class I areas. The EA still does not sufficiently analyze the full impacts to air quality.  
 

1. Coal Transport  
 

BLM was required to explain how its analysis concluded that coal transport impacts were 
insignificant, and failed to do so. BLM stopped short of a full analysis when it denied the 
impacts of transporting coal from the mine to Hayden and its contribution to climate change and 
air quality were significant. Twentymile is the sole supplier of coal to Hayden Station, supplying 
1.8 million tons per year to fuel the coal-fired power plant owned by Xcel Energy, which 
supplies power to Yampa Valley residents through the Yampa Valley Electric Association. 
Specifically, Peabody sells approximately 66% of coal produced from the Foidel Creek Mine to 
a broker who then sells it to foreign and domestic power companies and industrial users, which 
fluctuates. EA at 8. The remaining 33% of the coal is sold to the Hayden Generating Station. Id. 
 
 Here, the BLM only gathered information related to the general traffic of locomotive 
transport of coal, without assessing whether these impacts would be significant or not. EA at 19. 
The BLM states that it is highly likely that emissions from trains are decreasing due to new 
emissions standards, but stops short of determining what that means and how it would impact the 
environment. Id. Rather, the BLM indicates that trains would have to comply with “the most 
stringent emissions requirement applicable to the engine at that time.” Id. Further, the agency did 
not analyze the impacts of coal hauling from the mine to any particular power plant nearby. This 
is not sufficient to meet NEPA’s “hard look” requirement.  

 
Additionally, in order for coal extraction impacts to be fully addressed, the agency must 

analyze other impacts that occur day-to-day. For example, there is no disclosure of CO2 
emissions associated with heavy equipment that will be required to construct new ventilation 
shafts, new fan shafts, and any other new construction needed to mine a deeper seam. Until these 
deficiencies are corrected, the BLM continues to fall short of the analysis required by NEPA.  

  
2. Coal Combustion  

 
BLM was required to analyze the eventual combustion of coal from the proposed Foidel 

Creek lease, especially as it related to impacts to air quality. In 2017, Foidel Creek coal was 
burnt at 5 generating stations. BLM must examine the impact of these generating stations on air 
quality, especially as it relates to death and disease attributable to fine particle pollution. While 
the following data is several years old, it points to the incredible health impact that coal 
combustion has on the community surrounding the Hayden generating station:  

 
• 10 deaths,  
• 3 hospital admissions,  
• 3 emergency room visits for asthma,  
• 6 heart attacks, and  
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• 511 lost work days  
 
See Clean Air Task Force, "Find Your Risk from Power Plant Pollution". The incredible amount 
of money and health impacts from air quality issues cannot be ignored. The annual costs to the 
U.S. economy from these health impacts is staggering: over $100 billion. When all of the 
externalities of coal are added up, the harm caused by coal to our national economy has been 
estimated at $175-$860 billion annually. Indeed, it appears that the cost of the harms from 
burning coal is greater than the benefit derived from using coal for energy. These effects of coal 
combustion must be acknowledged, addressed, quantified, and monetized in BLM’s NEPA 
analysis. Here, BLM  found that these impacts were “negligible”, against the weight of evidence 
of significant health impacts. In order to fully analyze and assess the impacts to health and air 
quality, BLM  must complete a modeling analysis, especially considering local residents’ health. 
BLM must further determine whether the harm caused by coal combustion will be greater than 
the public benefit derived from coal taxes. See 42 U.S.C. § 4332(2)(B); 40 C.F.R. § 1502.23.  
 
 Additionally, the BLM was required to disclose and present the significance of impacts 
from burning Foidel Creek coal. Specifically, the BLM indicated that 22,952 tons of methane 
emissions per year would be increased over the no action alternative. EA at 35. However, the 
BLM does not indicate the significance of this increase. Here, the BLM simply provides data but 
does not provide a sense of scope or perspective from which to understand this data. As such, the 
BLM has failed to provide adequate analysis from which to base a possible decision on, falling 
short of what NEPA requires. Here, the BLM should have monetized this emission increase. 
However, the BLM implies that it does not monetize the effects of the project’s emissions 
because they will only contribute incrementally to the global concentration of greenhouse gases. 
EA at 27. Again, this falls short of the analysis required by NEPA.  
 
 Finally, on December 6, 2018, Xcel Energy, Inc. announced its plan to reduce carbon to 
80% by 2030, and to go 100% carbon-free from 2050.14 Xcel’s announcement guarantees that 
Hayden Generation Station will certainly shut down by 2030. This means that Foidel Creek 
Mine, which fuels the Hayden power plant, will lose its only major customer. This creates 
analysis problems; BLM cannot proceed in agreeing to this lease while the end user of the coal is 
unknown. The BLM cannot accurately assess the impacts of the combustion of Foidel Creek 
Coal by a mystery generating station.  
 

Until BLM undertakes this necessary analysis, it is not in compliance with NEPA.  
 

3. Mercury  
 
The BLM was required to analyze and assess the impacts of mercury from coal 

combustion. In addition to greenhouse gas emissions, coal combustion also releases emissions of 
hazardous air pollutants including mercury that deposit near the power plant and pose risks to 

																																																								
14 Hasenback, E., “Yampa Valley energy industry impacts unclear after Xcel announces zero-carbon plan”, Craig 
Daily Press, (Dec. 11, 2018), available at: https://www.craigdailypress.com/news/yampa-valley-energy-industry-
impacts-unclear-after-xcel-announces-zero-carbon-plan/, attached as Exhibit 7.  
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both human health and the survival of endangered and other native fish. The EA’s discussion of 
impacts to the listed Colorado pikeminnow, razorback sucker, humpback chub, and bonytail are 
limited solely to discussion of water diversions, and makes no mention of the known threat to 
those species posed by mercury deposited from coal combustion. See EA at 40. Because mercury 
accumulates in the environment and in organisms, the relevant concern is not the rate of 
combustion but the total pollutant contribution. While the EA acknowledged that atmospheric 
mercury from coal combustion can be converted to methyl mercury and bio-magnify through the 
food chain, especially through Colorado pikeminnow, which live the longest of the fish at issue, 
any analysis stops there. Id.   

 
The BLM downplays the impacts of mercurial emissions, stating there “would be no 

direct impacts to any […] listed or proposed species”, but indicating there may be indirect 
impacts to “Colorado River Fish, lineage greenback cutthroat trout, and yellow-billed cuckoo 
may occur from mercury and selenium released during coal combustion”. Id. Relying on the 
September 5, 2018 Biological Opinion for the Proposed Action, the BLM repeated that although 
the Proposed Action is likely to adversely affect the Colorado River endangered fish species, the 
Proposed Action is not likely to jeopardize the four endangered fish species. The USFWS also 
found that the Proposed Action is not likely to result in the destruction or adverse modification of 
critical habitat for the four Colorado River fish. Additionally, the USFWS concurred with 
BLM’s determinations for the lineage greenback cutthroat trout and yellow-billed cuckoo and its 
proposed critical habitat. EA at 42.  

 
 
However, BLM states that because atmospheric deposition can be difficult to quantify, it 

has not been measured to determine how much mercury would be deposited into water sources, 
or more generally as an indirect impact of mining. Id. The BLM indicated that no current data or 
modeling is available to indicate how much of the mercury emitted by the Hayden Generating 
Station alone is deposited annually within the local airshed. Id. Results indicated that Hayden 
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Generating Station and the Bonanza Power Plant and accounted for approximately 0.2% of total 
annual deposition within the Yampa and White River Basins. Id. The study indicated that 
approximately 88% of the mercury deposition in these watersheds results from distant (non-U.S.) 
human and natural sources of atmospheric mercury. Id. at 41. That being said, the 1,247,773 tons 
of federal coal from the LBA would supply the Hayden Generating Station for approximately 
322 days (based on a 5 year average and would emit 8.31 lbs. of mercury per year in 2016. Id. 
Here, BLM cannot ignore this significant impact under NEPA due to minor uncertainty 
regarding the precise destination for Foidel Creek coal. See Northwest Envt’l Defense Ctr. v. 
NMFS, 647 F. Supp. 2d 1221, 1247 (D. Or. 2009).  

The BLM indicates that the mercury emitted from the coal, “[i]t is reasonable to assume 
that some portion would deposit directly or indirectly into the Yampa River or its tributaries […] 
thereby has the potential to affect the Colorado River fish. In addition to impacts to individual 
Colorado River fish, impacts would also potentially occur to those species’ designated critical 
habitats in the region.” EA at 41. Below is a map of the region’s waterways and critical habitat 
for Colorado River Fish, which will certainly be impacts negatively by additional mercurial 
emissions from burning Foidel Creek coal from the lease, if approved.  
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While the BLM does indicate that these impacts may occur, m ining at Foidel Creek 
occurs  hours a day, and runs equipment which emits pollution 24 hours a day. These impacts 
cannot be dismissed as “insignificant.” Until BLM  has corrected these deficiencies in 
monitoring data and analyses, it cannot conclude the impacts will not be significant.  

a. Climate Change Impacts 
 

The EA indicates that BLM would not undertake carbon cost analysis and in refusing to 
do so, continues to fail to analyze and assess the full climate change impacts of approving the 
modification. “The impact of greenhouse gas emissions on climate change is precisely the kind 
of cumulative impact analysis that NEPA requires,” and it is arbitrary to fail to “provide the 
necessary contextual information about the cumulative and incremental environmental impacts.” 
Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1217 (9th 
Cir. 2008). Furthermore, the analyses included in environmental assessments and impact 
statements “cannot be misleading.” High Country Conservation Advocates v. U.S. Forest 
Service, 52 F. Supp. 3d 1174, 1182 (D. Colo. 2014); Hughes River Watershed Conservancy v. 
Glickman, 81 F.3d 437, 446 (4th Cir. 1996) (“For an EIS to serve these functions” of taking a 
hard look and allowing the public to play a role in decision-making, “it is essential that the EIS 
not be based on misleading economic assumptions”); see also Sierra Club v. Sigler, 695 F.2d 
957, 979 (5th Cir. 1983) (holding that an agency’s “skewed cost-benefit analysis” was “deficient 
under NEPA”); see generally Bus. Roundtable v. SEC, 647 F.3d 1144, 1148-49 (D.C. Cir. 2011) 
(criticizing an agency for “inconsistently and opportunistically fram[ing] the costs and benefits 
of the rule” and for “fail[ing] adequately to quantify the certain costs or toe explain why those 
costs could not be quantified”). 

 
BLM was required to analyze and assess the extent to which these emissions are likely to 

contribute to global climate change. In this case, it appears that any level of extended carbon 
dioxide emissions would pose significant impacts. In November, the United Nation’s 
Intergovernmental Panel on Climate Change was released with alarming findings.15 This report 
examined the impacts of global warming of 1.5 degrees Celsius above pre-industrial levels. The 
report indicated that millions of lives are at stake if current trends continue. Specifically, if 
climate change is not decreased, nearly all coral reefs would die out, wildfires and heat waves 
would sweep across the planet annually, and the interplay between drought and flooding and 
temperature would mean that the world’s food supply would become dramatically less secure. 
Avoiding that scale of suffering, the report says, requires such a thorough transformation of the 
world’s economy, agriculture, and culture that “there is no documented historical precedent.” 
The New York Times declared that the report showed a “strong risk” of climate crisis in the 

																																																								
15 IPCC, 2018: Summary for Policymakers. In: Global warming of 1.5°C. An IPCC Special Report on the impacts of 
global warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the 
context of strengthening the global response to the threat of climate change, sustainable development, and efforts to 
eradicate poverty [V. Masson-Delmotte, P. Zhai, H. O. Pörtner, D. Roberts, J. Skea, P. R. Shukla, A. Pirani, W. 
Moufouma-Okia, C. Péan, R. Pidcock, S. Connors, J. B. R. Matthews, Y. Chen, X. Zhou, M. I. Gomis, E. Lonnoy, 
T. Maycock, M. Tignor, T. Waterfield (eds.)]. World Meteorological Organization, Geneva, Switzerland, 32 pp., 
available at: https://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf, (attached as Exhibit 8).  
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coming decades.16 The world has already warmed by about 1 degree C and without a global 
coordinated effort, the world will reach 1.5 degrees in as little as 12 years. According to the 
report, the actions that are required to ensure a just transition to a fossil-fuel free world have 
significant overlap with the actions that would be needed to reduce global poverty. 

 
Specifically, as it relates to Colorado, increasing temperatures will lead to an increased 

strain on water resources in the Yampa Valley and the Colorado River Basin. See IPCC Report, 
attached as Exhibit 8. Higher spring temperatures trigger earlier spring snowmelt, alternating the 
cycle of stream flow in the West, along with decreasing the winter snowpack. Id. These 
conditions will cause more intense droughts. Id. The BLM acknowledges these specific impacts 
in its analysis but fails to determine their significance. EA at 20. 
 

BLM reasserts the dismissal of significant climate impacts by claiming that available 
tools are not accurate or sufficient enough to analyze the impacts of climate change. This 
argument is unsupported. There are tools available for this type of assessment, that are both 
supported by scientific evidence as well as the Department of Interior, and the federal courts. 
However, at a minimum, to properly assess climate impacts under NEPA, BLM must analyze 
and assess the cost of carbon emissions using the social cost of carbon protocol.  

 
 There is a need for carbon cost analysis. In our scoping comments, we suggested the use 
of the widely-acknowledged “Social Cost of Carbon” tool. In the EA, BLM provides various 
reasons for rejecting such a carbon costs analysis, namely that: 1) it is not engaged in a 
rulemaking, 2) the guidelines have been withdrawn, 3) NEPA does not require it, 4) the inclusion 
of a Social Cost of Carbon analysis would be one-sided and uncertain. BLM indicated that it was 
“not possible” to attribute a “climate impact in any given region to GHG emissions from a 
particular source.” EA at 27. This is factually incorrect as this is exactly what the social cost of 
carbon tool is used for.   
 

Despite its contentions, BLM must analyze and assess the climate impacts of mining the 
lease area using the social cost of carbon protocol. The social cost of carbon protocol for 
assessing climate impacts is a method for “estimat[ing] the economic damages associated with a 
small increase in carbon dioxide (CO2) emissions, conventionally one metric ton, in a given year 
[and] represents the value of damages avoided for a small emission reduction (i.e. the benefit of a 
CO2 reduction).” EPA, “Fact Sheet: Social Cost of Carbon”, (Nov. 2013) at 1 (Exhibit 10). Here, 
the EA referenced only the increase of economic activity and dismissed the economic costs 
because they were “uncertain.” EA at 27. 

 
Additionally, BLM cannot comply with NEPA merely by comparing the carbon dioxide 

emissions from its proposal with national levels of greenhouse gas emissions. (See EA at 34-35– 
comparing project emissions to state and global emissions). Rather than diluting effects using a 
national view, the agencies were required to evaluate whether the pollution would have 
significant effects in the locations where it is burned. Pac. Coast Fed’n of Fishermen’s Ass’ns v. 
NMFS, 265 F.3d 1028, 1035-37 (9th Cir. 2001) (recognizing broad scale of analysis 

																																																								
16 Davenport, C., “Major Climate Report Describes a Strong Risk of Crisis as Early as 2040”, New York Times, 
(Oct. 7, 2018), available at: https://www.nytimes.com/2018/10/07/climate/ipcc-climate-report-2040.html (attached 
as Exhibit 9).  
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marginalized local impacts); see also Oregon Nat. Res. Council Fund v. Brong, 492 F.3d 1120, 
1130 (9th Cir. 2007) (concluding it is “unreasonable” for an agency to “dilute[] to 
insignificance” adverse environmental effects (quoting Pac. Coast Fed’n, 264 F.3d at 1036)). 
This limited approach fails to provide the public and decision-makers with meaningful 
information on climate change and fails to follow clear instruction from CEQ. In August 2016, 
the CEQ issued guidance to assist federal agencies in analyzing climate impacts of their actions 
under the National Environmental Policy Act (NEPA).17 Although the CEQ Climate Guidance 
has been “withdrawn for further consideration,” 82 Fed. Reg. 16,576 (April 5, 2017), the 
underlying requirement to consider climate change impacts under NEPA has not changed. 
BLM’s approach to evaluating the significance of the climate impacts of its decision is precisely 
the kind of limited analysis that CEQ specifically directed agencies not to do:  

 
Therefore, a statement that emissions from a proposed Federal action represent only 
a small fraction of global emissions is essentially a statement about the nature of 
the climate change challenge, and is not an appropriate basis for deciding whether 
or to what extent to consider climate change impacts under NEPA. Moreover, these 
comparisons are also not an appropriate method for characterizing the potential 
impacts associated with a proposed action and its alternatives and mitigations 
because this approach does not reveal anything beyond the nature of the climate 
change challenge itself: the fact that diverse individual sources of emissions each 
make a relatively small addition to global atmospheric GHG concentrations that 
collectively have a large impact.  
 

CEQ Climate Guidance at 11. Although this guidance has been withdrawn on political grounds, 
the guidance explicitly did not create any new obligations, which are set out in the statute, 
regulations, and relevant cases interpreting those authorities, and the underlying NEPA 
obligations have not changed. An agency must provide sufficient informational context to ensure 
that decisionmakers and the public will not misunderstand or overlook the magnitude of a 
proposed action’s climate risks compared to the no action alternative. By only quantifying the 
volume of greenhouse gas emissions, BLM fail to assess and disclose the actual climate 
consequences of an action and misleadingly present information in ways that will cause 
decisionmakers and the public to overlook important climate consequences. Using the social cost 
of greenhouse gas metrics to monetize climate damages fulfills NEPA’s legal obligations in 
ways that quantification alone cannot. BLM cannot comply with NEPA merely by comparing the 
carbon dioxide emissions from its proposal with national levels of greenhouse gas emissions. 
BLM has the means to provide the public and decision-makers with meaningful information, and 
BLM must do so before it approves the proposed mine expansion. BLM has the tools that would 
allow it to evaluate both the amount and impact of greenhouse gas emissions that will flow from 
its decision to authorize the mining of an additional 4.6 million tons of federally owned coal.  

 
Moreover, the federal district court recently invalidated an Office of Surface Mining 

Reclamation and Enforcement (“OSMRE”) environmental assessment for a proposed expansion 

																																																								
17 CEQ, Final Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions and 
the Effects of Climate Change in National Environmental Policy Act Reviews (2016) (hereafter “CEQ Climate 
Guidance”), attached as Exhibit 11.  
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of the Bull Mountains underground coal mine in Montana. In this case, the agency quantified 
carbon dioxide emissions from mining, shipping, and burning Bull Mountains coal, and then 
compared those numbers to the total U.S. annual greenhouse gas emissions. Montana 
Environmental Information Center v. OSM, 15-106-M-DWM, Order at 36-46 (Aug. 14, 2017), 
(attached as Exhibit 12). BLM must not repeat OSMRE’s mistake here. Here, the EA monetizes 
the direct and indirect economic benefits, including revenue and royalties. Similar to Montana 
Environmental Information Center, NEPA regulations require effects to include both the 
economic impact, as well as the social impact. The EA States that “[a]ny increased economic 
activity, in terms of revenue, employment, labor income, total value added, and output, that is 
expected to occur with the proposed action is simply an economic impact, rather than an 
economic benefit, inasmuch as such impacts might be viewed by another person as negative or 
undesirable impacts due to potential increase in local population, competition for jobs, and 
concerns that changes in population would change the quality of the local community”. EA at 
28-29. Thus, BLM has presented only the economic benefits, but has not analyzed the full 
picture of economic negative impacts, nor negative social impacts.  
 

BLM has the means to provide the public and decision-makers with meaningful 
information, and BLM must do so before it approves the proposed mine expansion. As explained 
below, BLM has the tools that would allow it to evaluate both the amount and impact of 
greenhouse gas emissions that will flow from its decision to authorize the mining of an 
additional 4.6 million tons of federally owned coal. By monetizing climate damages using the 
social cost of greenhouse gas metrics, BLM can satisfy NEPA’s mandate to analyze and disclose 
to the public the actual effects of emissions and their significance. 

 
1. Social Cost of Carbon Can be Used for Project-Level Analyses 

 
One reason BLM gave for not using the Social Cost of Carbon is that the tool was 

designed for rulemakings and not for project-level analyses. Id. This is false; although often 
utilized in the context of agency rulemakings, the protocol has been recommended for use and 
has been used in project-level decisions. For instance, the EPA recommended that an EIS 
prepared by the U.S. Department of State for the proposed Keystone XL oil pipeline include “an 
estimate of the ‘social cost of carbon’ associated with potential increases of GHG emissions.” 
See EPA, Comments on Supplemental Draft EIS for the Keystone XL Oil Pipeline (June 6, 
2011), attached as Exhibit 13. Furthermore, although it was initially developed to help agencies 
develop regulatory impact assessments of proposed rules, the social cost of carbon should not be 
limited to this application. Such statements, according to Council of Environmental Quality, 
reflect the nature of climate change rather than the impact of any particular project. See 
Consideration of Greenhouse Gas Emissions and Climate Change Effects in NEPA Reviews, 79 
Fed. Reg. at 77,825. agencies have used IWG’s social cost of greenhouse gas estimates not only 
in scores of rulemakings but also in NEPA analyses for resource management decisions. See 
Howard, P., Schwartz, J., Think Global: International Reciprocity as Justification for a Global 
Social Cost of Carbon, 42 Columbia J. Envtl. L. 203, 270-84 (2017) (listing all uses by federal 
agencies through July 2016), (attached as Exhibit 14). 

 
Thus, BLM  is not only allowed to, but required to undertake a balanced assessment of 

the costs of climate impacts, using a tool like the Social Cost of Carbon.  
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2. Despite Federal Withdrawal of Guidance, Social Cost of Carbon is Still 

Regarded as the Best Tool to Estimate Cost of GHG 
 
BLM also stated it would not use the Social Cost of Carbon because the technical 

supporting documents have been withdrawn. While it is true Trump’s Executive Order 13783 
technically disbanded the IWG in March, 2017, in a recent letter published in the journal, 
Science, scholars urged the government and private sector to continue using IWG’s the estimate 
of $50 per ton of carbon dioxide, as it is the “best estimate of the social cost of greenhouse 
gases”. Revesz, R., “Best Cost Estimate of Greenhouse Gases”, Science 357 (6352), 655. DOI: 
10.1126/science.aao4322 (attached as Exhibit 15). In the letter, scholars reasoned that IWG’s 
estimated “already are the product of the most widely peer-reviewed models and best available 
data.” Id. While the IWG is no longer collected, agencies are still obligated to analyze the costs 
of GHG emissions. Specifically, federal agencies’ obligation to use the social cost of carbon to 
analyze the costs associated with GHG emissions through NEPA was directly affirmed by the 
court in High Country, 52 F. Supp. 3d 1174. In his decision, Judge Jackson identified the IWG’s 
social cost of carbon protocol as a tool to “quantify a project’s contribution to costs associated 
with global climate change.” Id. at 1190. In High Country, the agency’s NEPA analysis 
quantified GHG emissions but claimed it was impossible to discuss their effects, causing the 
court to rule that the agency’s refusal to use the social cost of carbon  was arbitrary and 
capricious. Id. “The critical importance of [climate change] . . . tells me that a ‘hard look’ has to 
include a ‘hard look’ at whether this tool, however imprecise it might be, would contribute to a 
more informed assessment of the impacts than if it were simply ignored.” Id. at 1193. To fulfill 
this mandate, they agency must use the social cost of carbon to disclose the “ecological[,] . . . 
economic, [and] social” impacts of the proposed action. 40 C.F.R. § 1508.8(b). Similarly, the 
Executive Order’s withdrawal of the Council on Environmental Quality’s guidance on 
greenhouse gases, does not remove BLM’s requirement to analyze the environmental impacts of 
greenhouse gas emissions.18 Moreover, as the Council on Environmental Quality explained in its 
withdrawal, the “guidance was not a regulation,” and “[t]he withdrawal of the guidance does not 
change any law, regulation, or other legally binding requirement.”19 In other words, when the 
guidance originally recommended the appropriate use of the social cost of greenhouse gases in 
environmental impact statements,20 it was simply explaining that use of the social cost of 
greenhouse gases is consistent with longstanding NEPA regulations and case law, all of which 
are still in effect today. 
 

Thus, BLM’s excuse not to use the Social Cost of Carbon because its working group was 
disbanded and support documents withdrawn, is insufficient as it continues to stand as the best 
model under NEPA. The Social Cost of Carbon provides decision makers and the public with an 
																																																								
18 Exec. Order 13,783 § 3(c). 
19 82 Fed. Reg. 16,576, 16,576 (Apr. 5, 2017). 
20 See CEQ, Revised Draft Guidance on Consideration of Greenhouse Gas Emissions and the Effects of Climate 
Change in National Environmental Policy Act Reviews at 16 (Dec. 2014), available at 
https://obamawhitehouse.archives.gov/sites/default/ files/docs/nepa_revised_draft_ghg_guidance_searchable.pdf 
(“[A]lthough developed specifically for regulatory impact analyses, the Federal social cost of carbon, which 
multiple Federal agencies have developed and used to assess the costs and benefits of alternatives in rulemakings, 
offers a harmonized, interagency metric that can provide decisionmakers and the public with some context for 
meaningful NEPA review.”). 
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informative, accessible mechanism for both analyzing and understanding the climate impacts of 
a proposed decision. Although BLM indicated in the EA that it quantified the amount of carbon 
emissions from mining and burning coal from the LBA, BLM has yet to take the next step of 
employing the Social Cost of Carbon to tell the public about the impact of those emissions. An 
isolated calculation of the amount of carbon emissions that would result from a particular project 
does not provide any meaningful insight as to the effect that those emissions will have on our 
climate. By contrast, the Social Cost of Carbon offers an actual estimate of the damage caused by 
each ton of carbon emissions.  

 
3. NEPA Requires BLM to use the Social Cost of Carbon  

 
An additional reason the EA provided for not using the Social Cost of Carbon is that 

NEPA does not require a cost-benefit analysis. EA at 28. This is an incorrect assessment of what 
NEPA requires. NEPA specifically requires federal agencies to analyze and disclose the 
environmental effects of their actions, including “ecological . . . aesthetic, historic, cultural, 
economic [and] health” impacts. 40 C.F.R. § 1508.8. Where “information relevant to reasonably 
foreseeable significant adverse impacts cannot be obtained because the overall costs of obtaining 
it are exorbitant or the means to obtain it are not known,” NEPA regulations direct agencies to 
evaluate a project’s impacts “based upon theoretical approaches or research methods generally 
accepted in the scientific community.” 40 C.F.R. § 1502.22(b)(4). NEPA requires BLM to use 
the social cost of carbon because it is the best tool available to analyze the economic and 
environmental impact of increased carbon dioxide emissions.  

 
Further, the BLM implies that it has not analyzed the effects of the projects emissions 

because it would be insignificant. EA at 27. Specifically, the BLM states that “[r]esearch on 
climate change impacts is an emerging and rapidly evolving area of science, but given the lack of 
adequate analysis methods it is not possible to identify specific local, regional, or global climate 
change impacts based on potential GHG emissions from any specific project’s incremental 
contributions to the global GHG burden.” Id. These impacts are clearly significant and should be 
calculated in a way that allows a proper comparison. As such, if the economic impacts are 
monetized, then the social cost should be monetized, as well.  

 
The requirement to analyze the social cost of carbon is also supported in federal case law. 

The courts have ruled agencies cannot ignore the effects of GHG emissions from mining 
operations or coal combustion. High Country Consv. Advocates v. U.S. Forest Serv., 52 F. Supp. 
3d 1174, 1190 (2014). Nor can they “completely [] ignore a tool in which an interagency group 
of experts invested time and expertise.” Id. at 1193. NEPA requires agencies to engage in “a 
reasonable, good faith, objective presentation of the topics,” such that it “foster[s] both informed 
decision-making and informed public participation.” Custer Cnty. Action Ass’n v. Garvey, 256 
F.3d 1024, 1035 (10th Cir. 2001) (citations omitted). The Social Cost of Carbon is based on 
generally accepted research methods and years of peer-reviewed scientific and economic studies. 
It was developed by experts at a dozen federal agencies and offices, and it is both widely used 
and generally accepted in the scientific community. As such, it is the best tool now available for 
agencies to use in predicting and analyzing the climate impacts of proposed federal actions.  
 

4. The Social Cost of Carbon Provides a Balanced Analysis 
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A primary reason BLM  gave for not completing a social cost of carbon analysis is that 

would be misleading and not useful in helping an authorized officer’s decision-making process. 
EA at 28. The social cost of carbon provides a concrete assessment of a project’s social and 
environmental impacts and provides a tangible sense of the scale of damage that both the public 
and decision makers can readily understand. As explained by one legal commentator, the social 
cost of carbon “allow[s] agencies to consider those GHG emissions . . . in a meaningful way,” 
and that “assigning a price to carbon emissions – even a conservative price – makes the cost of 
those emissions concrete for agency decision makers.” Squillace, M., Hood, A., NEPA, Climate 
Change, and Public Land Decision Making, 42 ENVTL. L. 469, 510, 517 (2012) (attached as 
Exhibit 16). Thus, BLM ’s decision not to complete a social cost of carbon analysis because it 
does not present all the data is flawed in a major way. As indicated, BLM  calculated the 
economic benefits of the modification, while ignoring any detriments. This type of one-sided 
analysis is a principal example of the inadequate evaluation engaged in by BLM. To that end, a 
federal district court in Montana recently ruled that a NEPA analysis that included the economic 
benefits of a project was incomplete without an assessment of the carbon costs that would result 
from the development. See Exhibit 12, Mont. Envtl. Info. Ctr. To the extent that a project’s 
impacts can be quantified, the Social Cost of Carbon is the best and most rigorous tool currently 
available for understanding the damages linked to carbon emissions, rather than simply the 
extent of the emissions themselves. Thus, BLM must at least attempt to quantify the costs of its 
impacts, even with a disclaimer that there could be many more impacts that are not quantified.  

 
Further, the courts disagree that the Social Cost of Carbon is not useful. In 2008, the U.S. 

Court of Appeals for the Ninth Circuit ordered the National Highway Traffic Safety 
Administration to include a monetized benefit for carbon emissions reductions in an 
Environmental Assessment prepared under NEPA. Ctr. for Biological Diversity v. Nat’l. 
Highway Traffic Safety Admin., 538 F.3d 1172, 1203 (9th Cir. 2008). States and public interest 
groups challenged a rule that the Highway Traffic Safety Administration had proposed to create 
fuel economy standards for light trucks for, among other things, failing to monetize the benefits 
that would accrue from a decision that led to lower carbon dioxide emissions, while at the same 
time monetizing the benefits of the proposed action. Id. at 1199. While the agency argued, that 
valuing the costs of carbon emissions was too uncertain, the court found this argument to be 
arbitrary and capricious. Id. at 1200. Similar to the EA’s stated reasoning to refuse analysis of 
the costs, the court in Nat’l. Highway noted that the agency monetized other benefits that were 
also uncertain. Id. at 1202.  
 

More recently, a federal court began its analysis by recognizing that a monetary cost-
benefit analysis is not universally required by NEPA, but when an agency prepares a cost-benefit 
analysis, it “cannot be misleading”. See 52 F.Supp.3d 1174, 1182, citing 40 C.F.R. § 1502.23. 
Similar to the Foidel Creek EA, in that case, the NEPA analysis included a quantification of 
benefits of the project, but did not quantify the costs, which the court found was arbitrary and 
capricious because the NEPA analysis had misleading economic assumptions. Id. at 1196.  

 
Further, a federal district court in Montana reaffirmed the reasoning in High Country, 

indicating that a NEPA analysis that included the economic benefits of a project was incomplete 
without an assessment of the carbon costs that would result from the development. Mont. Envtl. 
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Info. Ctr., CV 15-106-M-DWM. In agreeing with the Plaintiffs, the Court specifically mentioned 
the Social Cost of Carbon as one tool to use to quantify the costs associated with the mine 
expansion. Id. at 35. Further, a D.C. Circuit Court ruled that an agency’s assessment of the 
environmental impact of pipelines was inadequate, reasoning that it did not contain enough 
information on the greenhouse-gas emissions resulting from burning the gas that the pipelines 
carry. Sierra Club, et al., v. Fed. Energy Regulatory Comm’n, No. 16-1329 (D.C. Cir. Aug. 22, 
2017) (attached as Exhibit 17). Thus, the most recent rulings indicate a robust analysis of GHG is 
necessary.  
 

The combustion of coal from the proposed expansion will likely result in massive 
economic damages associated with climate change. Granted, there may be uncertainty around 
these numbers, however, NEPA does not allow an agency to forego analyzing impacts 
completely simply because there may be some uncertainty, especially where the information may 
still be of “high quality” according to 40 C.F.R. § 1500.1. The court in Nat’l. Highway noted that 
while estimates of the value of carbon emissions reductions occupied a wide range of values, the 
correct value was certainly not zero. See 538 F.3d 1172, 1202. As previously argued in 
Guardians’ scoping comments, the agency made no effort to assess climate impacts, and just 
indicated it was not possible. Thus, as we argued before, the agency continues to fail to analyze 
climate impacts, and thus the underlying EIS BLM tiers to contradicts NEPA’s requirements that 
information and analysis be of “high quality.” 40 C.F.R § 1500.1.  
 

To this end, BLM was required to fully analyze and disclose the carbon costs of 
authorizing the proposed lease, and failed to do so. Dismissing the effects of climate change is 
not consistent with either prevailing science nor the requirements of NEPA. “Reasonable 
forecasting and speculation is […] implicit in NEPA, and we must reject any attempt by agencies 
to shirk their responsibilities under NEPA by labelling any and all discussion of future 
environmental effects as ‘crystal ball inquiry.’” Save Our Ecosystems v. Clark, 747 F.2d 1240, 
1246 n.9 (9th Cir. 1984 (quoting Scientists’ Inst. for Pub. Info., Inc. v. Atomic Energy Comm., 
481 F.2d 1079, 1092 (D.C. Cir. 1973)). Under any analysis, it is unsupported that BLM could 
find the climate impacts of this proposal to be insignificant. Rather, the emissions from this lease 
will cause billions of dollars in damage to the climate.21 
 

b. Wildlife Impacts  
 

The BLM was required to analyze and assess impacts to rare imperiled fish, wildlife, and 
plants within and near the proposed lease area, including species listed under the Endangered 
Species Act as threatened, endangered, proposed, or candidate. While BLM did catalog the 
impacts to wildlife in the area, especially those affected by mercury deposition in water sources, 
the analysis of whether the impacts were significant, unfortunately fell woefully short. 

 

																																																								
21 In 2016, the IWG published updated central estimates for the social cost of greenhouse gases: $50 per ton of 
carbon dioxide, $1440 per ton of methane, and $18,000 per ton of nitrous oxide (in 2017 dollars for year 2020 
emissions). U.S. Interagency Working Group on the Social Cost of Greenhouse Gases, “Technical support 
document: Technical update of the social cost of carbon for regulatory impact analysis under executive order 12866 
& Addendum: Application of the methodology to estimate the social cost of methane and the social cost of nitrous 
oxide” (2016), (attached as Exhibit 18). 
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We are also concerned over the impacts of mining to threatened and endangered species 
that reside in Routt County, surrounding the mine, such as the bonytail chub, the Colorado 
pikeminnow, the humpback chub, and razorback sucker. The bonytail chub is among North 
America’s most endangered fish species. Its distribution and numbers are so low that it is 
threatened with extinction.22 No reproducing populations are known in the wild. The Colorado 
pikeminnow, humpback chub, and razorback sucker are all endangered, while the greenback 
cutthroat trout is threatened, a status of lesser concern.  

 
Here, the BLM failed to provide any extrapolation of data, outside of a mere list of 

possible impacts, and did not identify whether these impacts could evidence or support a finding 
of no significant impact. Until these issues are addressed, the BLM may not move forward with 
approving this lease.  
 

c. Coal Export Impacts  
 

The BLM was required to analyze and assess the impacts of coal exports. The EA does 
not sufficiently analyze the impacts of coal exports, because BLM believes they are “too 
speculative” to provide any meaningful information. As mentioned previously, the future of the 
Hayden Station is bleak, the Foidel Creek mine will certainly end up without its major customer, 
likely very soon. Coupled with the lack of domestic demand for coal, as such, it is not 
speculative, but reasonably foreseeable that the mine would ship coal abroad. With some data 
extrapolation, an analysis and assessment of exporting coal would not be speculative, as BLM 
claims, nor very difficult and would provide the decision-maker would valuable information 
regarding the significant impacts of exporting coal from the Foidel Creek lease. While BLM  
may believe that the ultimate destination of the coal is uncertain, this does not remove the 
responsibility of analyzing the exporting of coal, nor does it absolve the agency of addressing 
these impacts in accordance with NEPA. The below chart illustrates Foidel Creek’s reliance on 
one major customer, Hayden:  
 

 
Generating Station State Amount (tons) 
Avon Lake OH 2,141 
Consumer Operations, LLC WI 53,098 
Crystal River FL 199,626 
Hayden CO 620,494 
Herbert A. Wagner MD 25,484 
      
  TOTAL 900,843 

																																																								
22 Upper Colorado River Endangered Fish Recovery Program. “Bonytail (Gila elegans)”, 
http://www.coloradoriverrecovery.org/general-information/the-fish/bonytail.html (last accessed 12/19/2018). 
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Thus, the export of coal looks to be a real possibility and not merely speculative as 

claimed in the EA. Given this, BLM was required and failed to fully analyze and assess the 
impacts of the transport of coal from the LBA. Such an analysis and assessment should have 
considered the impacts of hauling the coal by rail through the western United States, the impacts 
of shipping it overseas to be burnt abroad, and the eventual combustion of the coal. To that end, 
the BLM should have also addressed the reasonably foreseeable impacts of this possible future.  
 

4. The EA Still Fails to Address the Impacts of Similar and Cumulative 
Actions  

The EA indicated that there were no significant cumulative effects identified, especially 
as it relates to air quality. EA at 25. Under NEPA, an agency must analyze the impacts of 
“similar” and “cumulative” actions in the same NEPA document in order to adequately disclose 
impacts in an EIS or provide sufficient justification for an EA. See 40 C.F.R. §§ 1508.25(a)(2) 
and (3). BLM must analyze and disclose the reasonably foreseeable direct, indirect, and 
cumulative climate impacts of the proposed mining, and evaluate the “significance” of these 
impacts. 40 C.F.R. §§ 1508.7, 1502.16. 

Similar actions include actions that, “when viewed with other reasonably foreseeable or 
proposed agency actions, have similarities that provide a basis for evaluating their environmental 
consequences together.” 40 C.F.R. § 1508.25(a)(3). Key indicators of similarities between 
actions include “common timing or geography.” Id.  
 
Actions are connected if:  

 
[T]hey are closely related and therefore should be discussed in the same impact 
statement. Actions are connected if they (i) Automatically trigger other actions 
which may require environmental impact statements; (ii) Cannot or will not proceed 
unless other actions are taken previously or simultaneously. [or] (iii) Are 
interdependent parts of a larger action and depend on the larger action for their 
justification.  

 
Id. § 1508.25(a)(1).  
 
Actions are cumulative if “when viewed with other proposed actions have cumulatively 
significant impacts and should therefore be discussed in the same impact statement.” Id. § 
1508.25(a)(2).  

																																																								
23 U.S. Department of Energy, The Energy Information Administration (EIA), Fuel Receipts and Cost, Time Series 
File, through October, 2018. Data from EIA-923 and EIA-860 Reports, available at: 
http://www.eia.gov/electricity/data/eia923/ (last accessed 12/21/2018).  
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Actions are similar if:  
 

[W]hen viewed with other reasonably foreseeable or proposed agency actions, have 
similarities that provide a basis for evaluating their environmental consequences 
together, such as common timing or geography. An agency may wish to analyze 
those actions in the same impact statement. It should do so when the best way to 
assess adequately the combined impacts of similar actions or reasonable alternative 
to such actions is to treat them in a single impact statement.  

 
Id. § 1508.25(a)(3).  
 
 Cumulative impacts must give sufficiently detailed analysis about these projects and the 
differences between them. Great Basin Mine Watch v. Hankins, 456 F.3d 955, 971 (9th Cir. 
2006). This provision requires an agency to discuss and analyze in sufficient detail to assist “the 
decisionmaker in deciding whether, or how, to alter the program to lessen cumulative impacts.” 
Churchill Cnty., 276 F.3d at 1080 (quoting City of Carmel-by-the-Sea v. U.S. Dep’t of Transp., 
123 F.3d 1142, 1160 (9th Cir. 1997)). Further, the environmental consequences must be 
considered together when several projects that may have cumulative environmental impacts are 
pending concurrently. Kleppe v. Sierra Club, 427 U.S. 390, 410 (1976). The cumulative impacts 
analysis must do more than merely catalogue relevant projects in the area. A CEQ guidance 
document recognizes that “the most devastating environmental effects may result not from the 
direct effects of a particular action, but from the combination of individually minor effects of 
multiple actions over time.”24  
 

The BLM was required to fully account and disclose for the impacts by nearby coal 
mines and associated power plants in the area, including the Colowyo, Trapper, and Sage Creek 
mines (as appropriate to their activity), as well as Hayden and Craig power plants. Here, the 
BLM failed to properly analyze and assess the following similar and cumulative impacts: 
 

A. Air Quality 
 
To this end, BLM should have addressed the air quality impacts of nearby power plants 

(including greenhouse gas and climate change impacts), the water quality impacts, the impacts of 
coal combustion waste handling and disposal, and any other relevant environmental impacts 
associated with the power plants. All future mining in the reasonably foreseeable development 
area constitutes interdependent parts of the larger operation, which is expected mining at Foidel 
Creek to continue for 2 additional years. Consequently, at a minimum, all this mining must be 
considered in this NEPA analysis, which clearly would require preparation of an EIS.  

 
The EA makes no attempt to satisfy the D.C. Circuit’s instruction to provide “a 

discussion of the ‘significance’ of” indirect greenhouse gas emissions, or their cumulative 
impact. Sierra Club II, 867 F.3d at 1374. The EA simply provides estimates of the amount of 
downstream combustion emissions without any discussion of the significance of these emissions 
																																																								
24 CEQ, Considering Cumulative Effects Under the National Environmental Policy Act, at 1, available at: 
https://ceq.doe.gov/publications/cumulative_effects.html (last accessed 12/21/2018).  
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or explanation for the EA’s determination that these impacts are insignificant. EA at 26. The 
CEQ has provided guidance to agencies on how to assess the GHG emissions impacts on climate 
change.25 It directs agencies to “make decisions using current scientific information and 
methodologies.” Id. at 30.  
 

We are concerned by the potentially significant cumulative impacts posed by nearby coal 
mines and associated power plants in the area. As indicated in WildEarth Guardians’ scoping 
comments, BLM was required to fully analyze and assess the impacts of similar federal coal 
leasing and mining approvals being undertaken throughout the region in order to properly 
account for the climate impacts of mining and the reasonably foreseeable impacts of combustion. 
See WildEarth Guardians, “Foidel Creek Mine LBA EA, Federal Coal Lease COC78449” (Aug. 
23, 2017), at 10 (attached as Exhibit 19). Here, the U.S. Department of the Interior is currently 
weighing numerous coal decisions, similar to the proposed action at hand, which pose similar 
and cumulative impacts in terms of greenhouse gas emissions, climate, and other impacts, 
particularly in terms of carbon costs. Further, neither the EIS nor the EA accounted for 
significant oil and gas development, not only in the state of Colorado but in the region directly 
surrounding the mine and generating station.  

 

																																																								
25 CEQ Final Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions and 
the Effects of Climate Change in National Environmental Policy Act Reviews (2016), 81 Fed. Reg. 51866 (Aug. 5, 
2016). Although the guidance was withdrawn “for further consideration,” the notice clarifies that the withdrawal 
does not change any law, regulation, or other legally binding requirement under NEPA; See Exec. Order 13783, 
“Promoting Energy Independence and Economic Growth,” (Mar. 28, 2017); 82 Fed.Reg. 16576 (Apr. 5 2017). 
 



	 25	

 
Figure 1 - Oil and gas development around Routt County, Colorado. https://denverpostdata.carto.com/viz/3ec962a6-
2c6b-11e7-b3d3-0ee66e2c9693/embed_map 

 
This oil and gas development around Routt County is arguably a similar action. Thus, the 

direct, indirect, and cumulative impacts of which must also be analyzed and assessed. The BLM 
cannot justify approval of this LBA unless and until it fully accounts for the cumulative impacts 
of past, present, and reasonably foreseeable mining at Foidel Creek Mine and other nearby fossil 
fuel projects, including oil and gas development. Therefore, an EIS, not an EA, must be prepared 
to fully analyze and assess these impacts. 
 

The BLM acknowledges that when it comes to greenhouse gas emissions, emissions at 
both a national and statewide scale are relevant for analyzing and assessing impacts. See EA at 
41 (disclosing national greenhouse gas emissions from fossil fuel combustion and coal mining, 
as well as state-wide energy-related carbon dioxide emissions). As the agency explicitly states, 
the analysis area for consideration of climate impacts includes the states of Montana, Wyoming, 
North Dakota, South Dakota, Nebraska, Kansas, Oklahoma, and Texas. Id. at 29. This is due to 
the fact that, as BLM  acknowledges, “climate change and global warming are regional and 
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global phenomena.” Id. Here, however, the EA analyzed only local impacts and disregarded the 
impacts on the wider climate.  

 
As the EA is inadequate in this regard, among others, it is imperative that BLM  analyze 

the impacts of mining at the Foidel Creek Mine consistent with the scope required under NEPA 
in order to ensure that impacts of cumulative and similar are fully analyzed and assessed 
consistent with 40 C.F.R. § 1508.25(a). It has failed to take the requisite hard look under NEPA 
to consider the environmental effects of this reasonably foreseeable indirect impact.  

 
 

i. Water Quality and Quantity Impacts 
 

Both Hayden and Craig stations use water to generate power. The coal-fired power plants 
use water to spin steam turbines to create electricity and to cool generation equipment. Recently, 
a large portion of flows the Yampa River was stored in a reservoir for use at Craig Station.26 The 
BLM was required to address and disclose the impacts of additional coal mining and burning as 
it relates to water quality and quantity. The Hayden power plant consumes approximately 3 
million gallons of water from the Yampa each year.27 BLM was required to address any 
contribution to this problem associated with mining and reclamation at the Foidel Creek Mine 
and reasonably foreseeable impacts related to the mining and reclamation. The BLM was 
required to quantify and monetize the impacts from the increased and cumulative impacts of 
pollution in the Yampa. Although NEPA does not require agencies to monetize adverse impacts 
in all cases, see 40 CFR 1502.23, it does require BLM to take a hard look at the “ecological …, 
aesthetic, historic, cultural, economic, social, [and] health” effects of its actions, “whether direct, 
indirect, or cumulative.” 40 CFR 1508.8. Monetization of costs may be required where available 
“alternative mode[s] of [NEPA] evaluation [are] insufficiently detailed to aid the decisionmakers 
in deciding whether to proceed, or to provide the information the public needs to evaluate the 
project effectively.” Columbia Basin Land Prot. Ass’n v. Schlesinger, 643 F.2d 585, 594 (9th 
Cir. 1981). 

 
Here, there is much reason for concern as it relates to increased or extended use of water 

resources in the west. Increased demand for water is also expected to lead to a decline in 
irrigated land, according to the Fourth National Climate Assessment, released in November. 
This, along with water-intensive forage crops, are expected to see the greatest losses.28 Here, the 
BLM did not provide analysis of the impacts, the BLM merely provided conclusions. Such 
“conclusory remarks” are arbitrary and capricious and insufficient to discharge the agency's 
NEPA obligations; they “do not equip a decisionmaker to make an informed decision about 
alternative courses of action or a court to review the Secretary's reasoning.” Natural Res. Def. 
Council v. Hodel, 865 F.2d 288, 298 (D.C. Cir. 1988); accord Gov’t of Man. v. Salazar, 691 F. 
Supp. 2d 37, 48 (D.D.C. 2010). 
																																																								
26 See Craig Daily Press, “Upper Yampa Water Conservancy release water for Craig Station, river health,” (Aug. 23, 
2018), available at: https://www.craigdailypress.com/news/upper-yampa-water-conservancy-releases-water-for-
craig-station-river-health/, attached as Exhibit 20.  
27 Bockelman, A., “Hayden Station: Charging up Northwest Colorado”. Craig Daily Press. October 15, 2014, 
available at: http://www.craigdailypress.com/news/hayden-station-charging-up-northwest-colorado/.  
28 See Fourth National Climate Assessment, Summary Findings, attached as Exhibit 21.  
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Water in the west is scarce. The BLM should have taken a much more robust analysis as 

to how continued water use to burn Foidel Creek coal for an additional two years will impact the 
surrounding community’s water quality and quantity.  

 
 
IV. BLM Failed to Rigorously Evaluate a Range of Reasonable Alternatives 
 
 NEPA requires agencies to consider “alternatives to the proposed action.” 42 U.S.C. 
§ 4332(2)(C)(iii). It also requires agencies to “study, develop, and describe appropriate 
alternatives to recommended courses of action in any proposal which involves unresolved 
conflicts concerning alternative uses of available resources.” Id. § 4332(2)(E). The alternatives 
analysis “is the heart of the environmental impact statement.”  
 
 NEPA requires that an agency “[r]igorously explore and objectively evaluate all 
reasonable alternatives, and for alternatives which were eliminated from detailed study, briefly 
discuss the reasons for their having been eliminated.” 40 C.F.R. § 1502.14. This includes 
“reasonable alternatives not within the jurisdiction of the lead agency.” Id. § 1502.14(c). An 
agency’s consideration of alternatives is dictated by the “nature and scope of the proposed 
action.” Nw. Envtl. Def. Ctr. v. Bonneville Power Admin., 117 F.3d 1520, 1538 (9th Cir. 1997). 
An agency need not analyze alternatives that do not meet the agency’s purpose and need. League 
of Wilderness Defs.-Blue Mountains Biodiversity Project v. U.S. Forest Serv., 689 F.3d 1060, 
1071 (9th Cir. 2012). However, the alternative analysis “should present the environmental 
impacts of the proposal and the alternatives in comparative form, thus sharply defining the issues 
and providing a clear basis for choice among options by the decision- maker and the public.” 40 
C.F.R. § 1502.14.  
 
 BLM must “exercise a degree of skepticism in dealing with self-serving statements from 
a prime beneficiary of the project.” Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 669 
(7th Cir. 1997) (quoting Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 209 (D.C. Cir. 
1991) (Buckley, J., dissenting)). BLM “cannot restrict its analysis to those ‘alternative means by 
which a particular applicant can reach his goals.’” Id. (quoting Van Abbema v. Fornell, 807 F.2d 
633, 638 (7th Cir. 1986)); see also Nat’l Parks & Cons. Ass’n v. Bureau of Land Mgmt., 606 
F.3d 1058, 1072 (9th Cir. 2009) (finding a purpose and need statement that included the agency’s 
goal to address long-term landfill demand, and the applicant’s three private goals was too 
narrowly drawn and constrained the possible range of alternatives in violation of NEPA).  
 
 Aside from the no-action alternative, BLM looked at seven proposed alternatives: 
methane capture, methane flaring, alternative mining levels, use of low or no pollutant emitting 
equipment, requiring more rigorous air quality mitigation measures, limit or reduce other 
greenhouse gas emissions, require offsite mitigation or compensation for the impacts. EA 7-14. 
BLM concluded that many of these alternatives were too remote or speculative. EA at 11. Most 
egregiously, the BLM failed to consider alternative mining levels, as explained below. We are 
most concerned with the lack of proper analysis under this particular alternative, apart from the 
other six alternatives considered. Until this alternative is analyzed and assessed properly, the 
BLM cannot approve this lease proposal.  
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a. Alternative Mining Levels 
 

BLM failed to consider an alternative that limits the amount of coal mined. The BLM 
indicated that this consideration is too remote or speculative and would not necessarily 
incentivize coal-fired power plant owners to develop alternative non-coal-fired electricity 
generation. EA at 12. Further, the BLM indicated that incentivizing alternative electricity 
generation is a political and policy determination, outside its jurisdiction, and that reducing 
tonnage would be speculative. Id.  

 
This is a failure to comply with the CEQ requirement to consider reasonable alternatives 

that are not within the agency’s jurisdiction. 40 CFR 1502.14(c). The EA also does not address 
clean energy alternatives to transporting and burning more natural gas, a fossil fuel that 
contributes to GHG emissions and climate change. Here, the EA limits its evaluation of 
alternatives to those that would meet the Project’s stated objective. The EA’s failure to give a 
fuller explanation of its rejection of this alternative is a complete failure to take the requisite hard 
look under NEPA. Marsh v. Or. Natural Res. Council, 490 U.S. at 374. Further, the BLM may 
not restrict its analysis to those “alternative means by which a particular applicant can reach his 
goals.” Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 669 (7th Cir. 1997) (quoting Van 
Abbema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986). 

 
The BLM’s consider of just those alternatives that would allow Peabody to mine its 

proposed tonnage and acreage means that energy conservation and renewable energy alternatives 
will never be considered in this proceeding, even if they are economically and technologically 
feasible and would serve the broader public interest of reducing GHG emissions that contribute 
to climate change. This is not the type of alternative analysis that NEPA requires and until the 
BLM addresses this narrowing of alternatives, it cannot approve this lease. 
 

CONCLUSION 
 
We appreciate your time and attention to this issue. As BLM reviews and the Secretary 

weighs approval of federal coal leases, it is more important than ever to ensure clarity around the 
obligations and requirements of proper NEPA analysis. As explained, leases are not meant to be 
rubberstamped, but rather acted upon after careful consideration of substantive factors. The 
approval of mining the LBA at Foidel Creek will have devastating effects to the climate and air 
quality.  

 
However, even if BLM disagrees, the EA still did not fully analyze the significant 

impacts of leasing and mining the lease. Specifically, BLM did not consider the impacts of 
additional CO2, methane, and other emissions from both the mining and the combustion of the 
coal. Further, the EA fails to address a number of potentially significant impacts, including the 
climate impacts related to the reasonably foreseeable consequence of coal combustion, air 
quality impacts, and cumulative impacts related to additional federal coal management decisions, 
including additional leasing that had occurred since the original lease was granted. The decision 
not to prepare an EIS is therefore flawed. The EA’s finding of no significant impact that Peabody 
self-servingly proposed is a failure to take a hard look at all significant environmental 
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consequences that are likely to result from the lease and ensure that the mitigation measures the 
agency imposes are sufficient to minimize possible resulting harms. 

 
The EA is insufficient to analyze these impacts, as only an EIS can be utilized to analyze 

and assess significant environmental impacts under NEPA. See 40 C.F.R. § 1502.3. Thus, the 
BLM  cannot possibly determine whether or not the impacts of emissions are significant, because 
its EA analysis was woefully insufficient. NEPA was designed, as in the words of one court, “to 
prevent and agency from doing something uninformed, rather than something unwise.” 
Roberston v. Methow Valley Citizens Council, 490 U.S. 332, 351 (1989). Until the agency is able 
to correct these deficiencies properly, the analysis is insufficient to comply with NEPA’s purpose 
to require agencies to make informed decisions.  

 
As such, Guardians urge BLM to halt its review, or to disapprove of the LBA. BLM must 

reject the preparation of an EA and move to conduct a full EIS, consistent with § 102(2)(C) of 
NEPA. See 42 USC 4332(2)(C).   

 
 
 We appreciate the opportunity to comment. Thank you.  

 
 

Sincerely, 
 
 
 
Shannon A. Hughes, Esq. 
Climate and Energy Program Attorney 
WildEarth Guardians 
2590 Walnut St. 
Denver, CO 80205 
(630) 699-7165 
shughes@wildearthguardians.org   
 
 

 
  
 


