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Plaintiffs: WILDEARTH GUARDIANS, CENTER FOR 

BIOLOGICAL DIVERSITY, SIERRA CLUB, HIGH 

COUNTRY CONSERVATION ADVOCATES, and 

WILDERNESS WORKSHOP  

v.  

Defendants: COLORADO DEPARTMENT OF PUBLIC 

HEALTH AND ENVIRONMENT, AIR POLLUTION 

CONTROL DIVISION, and the AIR QUALITY CONTROL 

COMMISSION 

 

 

 

Case No: 22CV30033 

 

Division: 2          Courtroom: 2 

ORDER ON PENDING MOTIONS FOR LIMITED DISCOVERY  
AND PARTIAL SUMMARY JUDGMENT  

 Plaintiffs filed these motions on October 28, 2022. The Court had conducted a case 

management conference on October 13, 2022 and issued a CMO the same date.  

 This is an action filed July 26, 2022 pursuant to the Colorado Air Quality Control Act and 

C.R.S. §25-7-101 et. sq. Colorado Administrative Procedure Act C.R.S. §24-4-106 relating to 

the West Elk Coal Mine Major Source Operating Permit asserting first, that the Defendants have 

not granted or denied the Major Source Operating Permit for West Elk Coal within 18 month of 

receiving the application and, second, that the Court should require Defendants to grant or deny 

this permit. This Court also has pending the related case 19CV30041 between West Elk Coal 

and some of these same Defendants.  

 Defendants do not dispute that the 18-month deadline was September 30, 2021. 

Defendants assert that it cannot issue a draft permit for public review and comment any earlier 

than June 1, 2023. 
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PARTIAL SUMMARY JUDGMENT 

 The Court grants partial summary judgment for Plaintiffs that Defendants failed to take 

final action on the West Elk Coal Mine permit application by September 30, 2021, in violation of 

C.R.S. §25-7-114.5(4). This has been conceded by Defendants.  

DISCOVERY DISPUTE 

 Plaintiffs seek certain records in the custody and control of Defendants. Plaintiffs 

contend that discovery should be liberally granted, that the request is limited to production of 

documents in the possession and control of Defendants and was raised at the case 

management conference and instead in the Case Management Order such that the “good 

cause” showing to permit discovery beyond the language in the Case Management Order is not 

required.  

 Defendants argue that the Plaintiffs have not met the good cause standard, that they 

cannot proceed more expeditiously than what they have outlined (initial draft for public review by 

June 1, 2023), that Plaintiffs have filed 9 similar cases throughout the state and the discovery 

sought will only further delay the final decision and result in additional costs to the State.  

 The Court agrees that the general standard for discovery applies, not the “good cause” 

to notify the Case Management Order, given that the dispute was articulated at the case 

management conference and the Court requested briefing rather than ruling from the bench.  

 Plaintiffs in their Reply articulate five areas for discovery:  

1) When Defendants began work on the permit,  

2) How quickly the work has been proceeding,  

3) What work remains to be done 
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4) What the nature of Applicant’s (West Elk Coal) uncooperativeness has been and  

5) What Defendants have done to overcome item 4, above.  

 

ORDER 

 The Court agrees generally, that the production of documents in the control of 

Defendants related to categories 3, 4 ad 5 are reasonably calculated to be related to the 

reoccurring issues in this case concerning when final action can reasonably be ordered by the 

Court. The parties shall further confer on the discovery dispute and either file a stipulated 

Amended Case Management Order of inform the Court that they have not agreed, and a 

hearing is required by January 20, 2023.   

 

Dated this 13th day of December 2022.  

 

BY THE COURT: 

 

_____________________________ 

J. Steven Patrick 

District Court Judge 

 

 cc: e-filed to parties of record  

 


