
  

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
WILDEARTH GUARDIANS, and ) 
PHYSICIANS FOR SOCIAL RESPONSIBILITY, ) 
   ) 
  Plaintiffs, ) 
   ) 
 v.  ) Case No. 1:16-cv-01724-RC 
   ) The Honorable Rudolph Contreras 
RYAN ZINKE,  ) 
MICHAEL NEDD, and  ) 
U.S. BUREAU OF LAND MANAGEMENT, ) 
   ) 
  Federal Defendants,  ) 
   ) 
WESTERN ENERGY ALLIANCE,  ) 
PETROLEUM ASSOCIATION OF WYOMING,  ) 
AMERICAN PETROLEUM INSTITUTE,  ) 
STATE OF WYOMING,  ) 
STATE OF COLORADO, and  ) 
STATE OF UTAH, ) 
   ) 
  Intervenor-Defendants. ) 
 
 

SUPPLEMENTAL BRIEF Re: ORDER ECF No. 88 (Oct. 22, 2018) 
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 On October 22, 2018, the Court filed an Order (ECF No. 88) requesting supplemental 

briefing concerning whether, after the leasing stage, Bureau of Land Management (“BLM”) may 

“institute a blanket ban on drilling across the leases at issue here, based on policy 

considerations.”1 Order at 3. The short answer is no. Neither 43 C.F.R § 3162.3-1, which grants 

BLM authority to deny drilling permits in certain limited circumstances, nor 43 C.F.R § 3101.1-

2, which grants BLM authority to place conditions on drilling permits, confer authority on BLM 

to institute a blanket drilling ban on already-issued leases.  

 Issuance of a lease conveys certain rights to the lessee. According to the Mineral Leasing 

Act (“MLA”) regulations: “A lessee shall have the right to use so much of the leased lands as is 

necessary to explore for, drill for, mine, extract, remove and dispose of all the leased resource in 

a leasehold.” 43 C.F.R. § 3101.1-2.2 Such lease rights are not without reservation. BLM has the 

authority to require “stipulations” as conditions of lease issuance that become part of the lease. 

Id. § 3101.1-3. Stipulations at the leasing stage may include “such reasonable measures as may 

be required to . . . minimize adverse impacts to other resource values.” Id. § 3101.1-2. Critically, 

however, any such restrictions or measures BLM imposes must be “consistent with lease rights 

granted.” Id.; see also Lease Form 3100-11 (AR at UNL.20081001.BLMWO Form 3100-11). 

Thus, once a lease is issued, the scope of BLM’s authority over lease development at the 

subsequent application for permit to drill (“APD”) stage is narrowed, as explained below. 

                                                
1 The specific BLM “policy considerations” contemplated by the Court in its Order refer to “a 
policy decision to reduce or eliminate the exploitation of fossil fuels in order to reduce 
greenhouse gas emissions from drilling and the secondary consequences of drilling.” Order at 3.  
2 BLM acknowledges this in its leasing Environmental Assessments (“EA”) for the subject 
Wyoming lease sales: “The issuance of an oil and gas lease, however, does convey to the lessee 
the rights to occupy, explore, and extract oil and gas resources from the lease with prior approval 
of the Authorized Officer.” AR03382; see also AR19458 (same), AR34625 (same); AR13986 
(“Direct effects of leasing are the creation of a valid existing right”), AR28483 (same), AR39131 
(same). 
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 BLM lacks authority to impose a blanket ban on drilling at the APD stage. BLM’s APD 

regulations provide the agency with authority to take one of three actions:  

(1) approve the application as submitted or with appropriate modifications or conditions; 
(2) Return the application and advise the applicant of the reasons for disapproval; or  
(3) Advise the applicant, either in writing or orally with subsequent written confirmation, 
of the reasons why final action will be delayed along with the date such final action can 
be expected.  
 

43 C.F.R. § 3162.3-1(h). Although the regulations do not provide any criteria for denying an 

APD, Onshore Oil and Gas Order Number 1 requires that BLM “deny the permit if it cannot be 

approved and the BLM cannot identify any actions that the operator could take that would enable 

BLM to issue the permit[.]” 72 Fed. Reg. 10,308 at 10,334 (March 7, 2007). However, the 

Onshore Order does not contemplate, or authorize, APD denials based on a change in agency 

policy regarding oil and gas development. Instead, the Order describes the process for BLM’s 

consideration of APDs, and authorizes APD denial only where the operator has failed to take a 

required action. Pursuant to statutory requirements of 30 U.S.C. § 226, the Onshore Order 

explains that once BLM receives an APD, the agency has 30 days to approve the APD, notify the 

operator that BLM has deferred a decision pending compliance with the National Environmental 

Policy Act (“NEPA”) or other laws, or deny the APD for the reasons described above. Id. at 

10,317 (citing 30 U.S.C. § 226(p)(2)). If BLM takes one of the latter two actions, it must specify 

what specific steps, if any, that the operator could take for the permit to be issued. Id. (citing § 

226(p)(2)(B)(i), (ii)). The operator then has two years to complete the steps specified in the 
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notice, and, if the operator has not complied within that period, only then “BLM must deny the 

APD.” Id. (citing § 226(p)(3)).3, 4  

BLM’s authority to approve or defer APDs—which is the final approval an operator 

needs to commence lease development—should not be conflated with the Court’s specific 

question regarding BLM’s authority to impose a blanket ban on lease development at the APD 

stage. While it is true that lease development cannot begin until BLM approves an APD, and that 

BLM may perform further NEPA analyses at the APD stage on a well-by-well basis,5 BLM’s 

authority is constrained to the extent that it can impose reasonable measures to protect the 

environment, but only insofar as those measures are “consistent with lease rights granted,” as 

described above. 43 C.F.R. § 3101.1-2. 

There is no provision in statutes, regulations, or Onshore Order No.1 that would allow 

BLM to effectuate a blanket denial of all APDs for all of the challenged leases based on shifting 

administration policy or agency guidance, or, as the Court describes, that would allow BLM to 

“preclude oil and gas drilling across all leases based on a policy decision to reduce or eliminate 

the exploitation of fossil fuels in order to reduce greenhouse gas emissions from drilling and the 

secondary consequences of drilling.” Order at 3. Nor is such a policy change likely given that the 

                                                
3 Elsewhere, Order No.1 describes that it is “the policy of the agency to deny APDs when 
analysis or negotiation with the operator will not enable the BLM to approve the permit. We 
believe that it is in the operator’s best interest for the BLM to deny an APD that is so flawed that 
it cannot be modified to warrant approval as early as possible.” 72 Fed. Reg. 10,315. Such denial 
does not prevent the operator from resubmitting an APD at a later time.  
4 BLM’s authority to deny an APD is distinct from its authority to defer APD approval when the 
agency has not completed the NEPA process, or the processes for compliance with other laws. 
30 U.S.C. § 226(p)(2)(A). 
5 The record shows that such a site-specific analysis will be limited to the impacts of a single 
well or a handful of wells. See, e.g., AR 32920-27 (categorical exclusion approving a single oil 
well); AR 32896-919 (EA for 36 wells). Such piecemeal, site-specific analysis will not evaluate 
the cumulative greenhouse gas impacts of development across all of the challenged leases. 
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current energy policy, articulated in Executive Order 13783 (March 28, 2017), seeks to advance 

an “energy dominance” agenda that promotes the exploitation of federal fossil fuels and 

“avoid[e] regulatory burdens that unnecessarily encumber energy production.” Moreover, the 

purpose of a NEPA analysis at the APD stage is to inform the agency’s decision with respect to 

possible conditions of approval on drilling permits that may provide site-specific environmental 

protection. Whereas leasing stage NEPA analysis informs BLM’s decision regarding whether to 

issue leases in the first place, and it is at the leasing stage where a policy to reduce or eliminate 

oil and gas development to reduce greenhouse gas emissions would be implemented. 

Importantly, the technical requirements detailing the scope of BLM’s authority and 

obligations at the leasing and APD stages should not be confused with BLM’s independent 

obligation to comply with NEPA, here, at the leasing stage. “Looking to the standards set out by 

regulation and by statute, assessment of all ‘reasonably foreseeable’ impacts must occur at the 

earliest practicable point, and must take place before an ‘irretrievable commitment of resources’ 

is made.” New Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 717 (10th Cir. 

2009) (citations omitted); see also 40 C.F.R. § 1501.2 (requiring agencies to integrate NEPA “at 

the earliest possible time”). As this Circuit has long recognized, when BLM no longer “retain[s] 

the authority to preclude all surface disturbing activities” subsequent to issuing an oil and gas 

lease, “an EIS assessing the full environmental consequences of leasing must be prepared” 

before “commitment to any actions which might affect the quality of the human environment.” 

Sierra Club v. Peterson, 717 F.2d 1409, 1415 (D.C. Cir. 1983); see also Richardson, 565 F.3d at 

718 (same); Conner v. Burford, 848 F.2d 1441, 1451 (9th Cir. 1988).  

Accordingly, BLM does not have the authority to “institute a blanket ban on drilling 

across the leases at issue here, based on policy considerations.” Order at 3. BLM is, however, 
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required pursuant to NEPA to take a hard look at the “greenhouse gas emissions from drilling 

and the secondary consequences of drilling” here, at the leasing stage. Id.; see also 40 C.F.R. §§ 

1508.7, 1508.8.  

 

Respectfully submitted on the 5th day of November 2018, 
 

/s/ Kyle Tisdel 
Kyle Tisdel (CO Bar No. 42098) 
admitted pro hac vice 
WESTERN ENVIRONMENTAL LAW CENTER 
208 Paseo del Pueblo Sur, Ste. 602 
Taos, NM 87571 
(575) 613-8050 
tisdel@westernlaw.org 
 
Counsel for Plaintiffs: 
WildEarth Guardians     
Physicians for Social Responsibility 

/s/ Samantha Ruscavage-Barz     
Samantha Ruscavage-Barz (Bar No. CO0053)  
WILDEARTH GUARDIANS      
516 Alto Street       
Santa Fe, NM 87501      
(505) 401-4180      
sruscavagebarz@wildearthguardians.org    
        
Counsel for Plaintiffs: 
WildEarth Guardians     
Physicians for Social Responsibility
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